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Preface 


This book is the proceedings of the international Sacred Lands Conference held 
October 24-26, 1996 at the University of Manitoba. Sacred Land is one of the 
most important unresolved issues facing Aboriginal peoples today. Identifying, 
re-claiming, creating, and controlling the use of Sacred Lands is critical to 
Aboriginal peoples intent on preserving their holistic beliefs, values, and 
identities. | 

Aboriginal elders and leaders, lawyers, social workers, consultants, an- 
thropologists and other academics, environmentalists, and negotiators from 
Canada, Australia, and the United States present their perspectives in this 
publication. In addition to specific case studies, key concepts related to the 
identification and maintenance of sacred spaces for Aboriginal peoples are 
expressed. Recommendations for resolution of sacred site claims provide valu- 
able insight. 

While trying to achieve an overall stylistic consistency in the papers 
included in this refereed publication, we have attempted to preserve the charac- 
ter of each contribution by working with the role, occupational, and disciplinary 
styles of each author. Belinda Vandenbroeck’s concluding remarks from the 
October 1996 meeting are included in the Preface as they clearly introduce the 
purpose and objectives of the oral and written presentations shared at the 
conference and in this publication. Although the conference is over, the need to 
raise awareness, resolve conflicts, and begin the healing process for Mother 
Earth has only begun. 


Jill Oakes 

Rick Riewe 

Kathi Kinew 
University of Manitoba 
May 1998 
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Sacred Lands: 
Living in Harmony 


Belinda Vandenbroeck’ 


Tansi n’totemak. Good morning everyone and welcome to the final day of the 
Sacred Lands Conference. I sincerely thank all of you who have attended this 
conference over the past three days; and Jill Oakes, Rick Riewe, Kathi Kinew, 
and the Native Studies students who worked so diligently to make the confer- 
ence happen. Your participation made this conference a success by sharing and 
exchanging facts, figures, and information that provides new perspectives on 
the significance of Mother Earth — our Sacred Land — for all of Earth is indeed 
sacred. 

In the historical vignette you see on television once in awhile, you see 
Europeans asking Indians what this land is called. The reply is “kunatun uske’’, 
the holy land. The European interpretation was “Canada”, the Aboriginal 
peoples were saying much more than just land. Since early contact, Europeans 
misunderstood the meaning and importance of the land to Aboriginal peoples. 
We all need to remember that the spirit of the land is connected to the spirit 
within each of us which in turn connects us to the Creator. There has never been 
a separation from this, even when our culture was at its lowest ebb. We need to 
acknowledge the spiritual connection within each of us here today so Mother 
Earth can continue to provide for us. We need to begin a universal change of 
thought to preserve Mother Earth and to enable all of us to co-exist in harmony 
with Mother Earth. As an Aboriginal woman who has the gift of giving life, it 
is especially important to see good things happen to Mother Earth, just as it is 
important to see good things happen for my children. 

There needs to be a balance and respect at all levels of humanity in order 
to ensure life on earth together. Balance means that Man cannot live without 
Woman, Woman cannot give life without Man, Children cannot have life 


* Belinda Vandenbroeck (BA) was a Cree language instructor and counsellor at Churchill, 
Manitoba for many years and is currently teaching Cree in the Department of Native Studies 
at the University of Manitoba. Belinda leads workshops on empowerment and de-colonializa- 
tion. 


without Women, and Elders cannot survive without Children to pass on their 
future generations. It means deep respect for each other no matter who we are 
or where we came from. The unique bond that Aboriginal people have with 
Mother Earth must be shared with our non-Aboriginal partners, just as Aborigi- 
nal people must learn their culturally distinct traditions in order to grow 
economically viable for our children’s future. This must be done with absolute 
consideration at all times as to how these decisions will best benefit our lives 
today, tomorrow, and into the next millennium. 

We cannot make decisions based on monetary values without considering 
the spiritual connection we all have to Mother Earth. A holistic approach without 
separation is needed for all matters regarding land. Human beings cannot live 
without our minds and spirits. It is our spirit that keeps us connected to the holy 
land — as we perceived it before, during, and after European contact. 

No matter what our opinions might be on the diverse issues that have been 
covered in this conference, we must utilize and preserve the land that has been 
give to us by our Creator. We are destined to live side by side as we go into the 
21st century so it is imperative that we respect and honour negotiations required 
to honour all lands considered sacred. Much of our land was taken without 
consent in the past and with it much of our culture. It is because of this spiritual 
connection to the land that our culture is alive today, especially when you 
consider that it was only 2% of the First Nations people who were able to 
continue the beliefs and values of our ancestors. We as First Nations people 
cannot give up any more that has been taken least we lose sight of who we are 
thereby losing the ways of our ancestors. We must keep our cultural traditions 
alive and re-gain what was negotiated by our ancestors. 

People cannot exist without land, water, and animals. These are the things 
that the Creator gave us to take care of. This was and is our power as a nation 
of people. It is the spirit of our people. As part of creation, this is our identity 
and connection with Our Land — our spirits are one with Mother Earth. How 
can you live without water, without air, without animals, without all living things 
on earth? How can we wash Mother Earth with detergents, bleaches, chemicals, 
and still expect Mother Earth to look after us? We all need to wake up to what 
we are doing to our land and realize that changes need to be made to begin 
healing the land so we can continue to live life to its fullest each day and 
appreciate what Mother Earth provides. 

This conference provided us with an opportunity to see how we must look 
at land issues from all points of view. Imagine if First Nations people had been 
consulted rather than excluded on all land discussions from the beginning of 
European contract. It is reassuring that anthropologists, and other researchers, 
are now working together with elders who know the history of an area. This is 
critical in order to learn more about our relationship to Mother Earth. 

As the conference is ending, we will all continue to co-exist in the modern 
world. We need to respect each other’s opinions, no matter where we live or 


what we do. We need to begin by speaking to each other and educating the 
general public on the history of First Nations people. We need to get to know 
each other, perhaps with a handshake, a kind word, and a friendly smile for 
everyone we meet in our daily lives. Each one of us in this room can be part of 
the bridge that is sorely needed for us to live harmoniously and peacefully 
together. 

This conference has given us the will to ensure balance and fairness in all 
we do regarding Mother Earth, and to finalize the long awaited treaty land claims 
for Aboriginal people. While at a Treaty Land Entitlements meeting in Win- 
nipeg, a young fellow from Roseau River heard a lawyer complaining that he 
had worked on the claim for over a year and still had not been paid. The young 
man replied “don’t feel bad, we’ve been waiting for over 100 years already.” 


Conclusion 


In Cree “Kinanaskomitin” means “] thank you”. It is used mainly in prayer to 
the Creator because it means one is totally grateful for what has been provided 
to give you life for that day. It is not used loosely to thank someone for a piece 
of paper, a favour, or whatever. The root word “Nanaskomowin” is not a verb 
or adjective, it is a state of being grateful, which means you live it and feel it 
from the time you say kinanaskomitin in your prayers in the morning until you 
give thanks for another day of life at night. We need to remember this word and 
the meaning of this word each day as we go about our business. We need to heed 
the words of one of our great leaders and orators in order to secure our place on 
Mother Earth our holy land: 


The Earth does not belong to man, man belongs to the Earth, 
All things are connected, like the blood that unites us all. 
Man did not weave the web of life, he is but a strand in it; 


Whatever he does to the web, he does to himself. 


Chief Seattle 


XV 


DEFINING SACRED 
LANDSCAPES: 
ABORIGINAL 

WORLD VIEWS 


The importance of “living in harmony” with Mother 


Earth is commonly shared by Indigenous peoples 
throughout the world. The overall purpose of the 
papers presented in this section is to heighten our 
awareness of the importance of learning and under- 
standing Aboriginal world views on land, wilder- 
ness, and heritage. Definitions developed within an 
Aboriginal framework of these and other related 
terms are needed to facilitate communication and 
inclusivity in negotiations. It is critical to include 
holistic approaches found in Aboriginal philoso- 
phies on Sacred Land throughout land use and land 
claim negotiation processes. 


Towards a Model 
For The 
Identification and 
Recognition of 
Sacred Sites 


Bryan Cummins and 
Kirby Whiteduck’ 


The Problem 


Oka. Gustafsen Lake. Ipperwash. Over the last few years, these names and their 
accompanying imagery have found their way into public consciousness. Too 
often, the images and messages generated by the media have failed to provide 
the public with the reasons for the confrontation between Natives and non-Na- 
tives. Inevitably, the issue involves not only unceded land and treaty violations, 
but also the greater issue of ‘Sacred Lands’. In the three cases cited here (and 
in others) there have been non-Native encroachment upon grounds understood 
to be sacred to the First Nations peoples. To a non-Native public, largely 
uneducated about First Nations peoples and their religions, defining land as 
‘sacred’ is incomprehensible and unacceptable as a legitimate claim. The 
question that must be asked is “Why is this so?” Why is it difficult for 
non-Natives to accept the notion that other peoples’ land can also be sacred? 
The recognition of the legitimacy of Native sacred sites presupposes the 
ability of non-Natives to step out of their own culturally created and defined 
religiosity. This is in itself a major step for it acknowledges the larger reality of 


* Bryan Cummins is a land use and treaty research consultant. Kirby Whiteduck is a negotiator 
for Algonquins of Golden Lake. 
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separate cosmologies. Herein lie many of the difficulties faced by Natives and 
non-Natives as they wrestle with the issue of Sacred Lands. 


The Sacred and the Profane 


We are indebted to Durkheim (1961: 52) for distinguishing between the ‘sacred’ 
and the ‘profane’. He maintained that people everywhere make the distinction 
between these two categories. Those items which are sacred are treated with 
reverence, deference, and prohibitions, and must be protected from the profane 
or secular. The latter category refers to the everyday, matter of fact world. Sacred 
objects, then, according to Durkheim, are accompanied by rules of conduct 
which prescribe how people should comport themselves in the presence of the 
sacred objects. While Durkheim’s (1961) categories and distinction have been 
criticized by some (e.g. Evans-Pritchard 1965:65) as being too rigid, they 
nonetheless remain useful. As noted below, Durkheim’s compartmentalization 
into the ‘sacred’ and ‘profane’ is very much in keeping with his education in the 
European tradition. 

Objects and behaviors are not themselves inherently sacred; rather, it is 
the supernatural which makes them sacred. A fine example of this distinction is 
to be found in Exodus, when God spoke to Moses through a burning bush. Moses 
had been tending his flocks, presumably on land where he had done so many 
times before. “And [God] said, Draw not nigh hither; put off thy shoes from off 
thy feet, for the place whereon thou standest is holy ground” (Exodus 3:5). The 
distinction here is crucial: the sacred cannot exist without the profane, for the 
former needs to be contrasted with and protected from the latter. Moses’ burning 
bush was holy because it held the presence of God. Hitherto, it had simply been 
a bush. The notion of ‘the sacred’, then, is inseparable from its religious setting, 
and religion is ultimately a cultural construct. If we can accept this basic fact, 
we can then begin to appreciate the possibility that other cultures and other 
nations may have sacred places that are conceptually different from our own. 


Algonquin Nation Sacred Sites 


During the winter of 1995, research was undertaken with the goal of producing 
a report that detailed all known archaeological, sacred, historical and cultural 
sites known to the Algonquin Nation within their Claim Territory in Ontario. 
The claim was initiated by the Algonquins of Golden Lake First Nation. The 
territory extends from North Bay to L’Orignal, along the Ottawa River and 
westward to include Algonquin Park, and all or parts of Renfrew, Lanark/Car- 
leton, Haliburton, Lennox, Frontenac, Glengarry-Prescott, Stormont-Dundas 
and Grenville Counties, as well as part of Nipissing District. The research was, 
in essence, a literature search and review, although some informant interviewing 
was conducted. 
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For purposes of the research, ‘archaeological’ sites were those which had 
been excavated and included, among others, habitation, quarry, and workshop 
sites. ‘Historical’ sites referred to those locations that figure in the collective 
memory of the people but have not been excavated and do not have overt 
religious significance. This might include, for example, summer gathering 
places. ‘Sacred’ and ‘burial’ sites were combined for the purposes of the 
research; a sacred site was, by definition, one which was in some way connected 
to the supernatural world. For example, it could be where religious rituals were 
performed or where religious art is depicted. While some archaeologists classify 
pictographs and petroglyphs separately, we included them under the classifica- 
tion of sacred sites, because it is generally agreed that they depict Native 
cosmology. Similarly, burials, by their very nature, imply a relationship with 
the supernatural. 

Diana Gordon undertook an examination of the archaeological record. 
She compiled an inventory of 496 sites which she believes constitutes a full and 
accurate listing of the archaeological resources known to date in the Claim 
Territory. From a review of the ethnographic and historical literature, as well as 
some key informant interviewing, Bryan Cummins detailed 143 sites known to 
the Algonquin Nation in Ontario (Cummins and Gordon 1995). There was 
considerable overlap in a number of these. For example, a village site might also 
have been a burial site. Of the 143 identified by Cummins, 52 were identified 
as sacred or burial sites. 

The 52 sites identified by the Algonquins, or by the historical and 
ethnographic literature, fall into four broad categories. The majority of sites 
identified as sacred are burial sites. Six sites contain petroglyphs and/or picto- 
graphs. Four are places where people have witnessed supernatural events. Two 
sites are traditional fasting sites. 

As the Algonquin Nation negotiates its claim with the government, a 
hypothetical question might be asked: Will these traditional sacred sites of the 
Algonquin Nation be accepted or recognized by the Canadian state or Canadian 
public as ‘sacred’? The question is an intriguing one for the reason that their 
‘sacredness’ would, in many cases, be alien to the non-Native public. The idea 
of a fasting site, for example, is essentially foreign to most Western sensibilities. 


World Views: Native and Non-Natives 


Little Bear (Ponting 1986: 243-259) explains the fundamental differences 
between Native and non-Native world views. Non-Natives view time linearly 
and singularly. Time, for example, can be measured and quantified. Each hour, 
day, or year is ‘New’. Little Bear extends this and suggests that linear thinking 
lends itself easily to dichotomies, categorizations and singularity: there is ‘right’ 
and ‘wrong’, only one ‘God’, and only one ‘true answer’. 
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In contrast, Natives view the world cyclically: each day is not a new day, 
but the same day repeating itself. As a result, he says, there is only one word 
needed: ‘day’. This type of reasoning, based upon a naturalistic perception of 
the world (the sun is round, the moon is round, the seasons follow each other), 
lends itself to holistic thinking. 

This type of world view extends to the Native perception of land. Own- 
ership of land is communal, resting in the nation as a whole, not in the hands of 
an individual. All members of the nation have a vested interest in the land. More 
importantly, according to Little Bear, this ownership extends to both past and 
future generations, who are as much a part of the nation as are members of the 
present generation. Furthermore, the land belongs not only to people but to all 
other living things, including plants, animals, and possibly rocks. Little Bear 
likens the Native view of the land, and their sharing of it, to the notion of social 
contract espoused by people such as Locke and Rousseau, albeit extended 
beyond just people to other living things (Ponting 1986: 246). 

The Native world view is notable for another reason as well: its recogni- 
tion of the potential of other ways of existence and its acceptance of them. Native 
world view recognizes the possibility of myriad forms of spiritual and religious 
manifestation. This is clearly revealed in a classic passage from Irving Hallow- 
ell’s discussion of Ojibwa religion and world view: 


Since stones are grammatically animate, I once asked an old man: “Are 
all the stones we see about us here alive?” He reflected a long while and 
then replied, “No! But some are”. This qualified answer made a lasting 
impression on me. And it is thoroughly consistent with other data that the 
Ojibwa are not animists in the sense that they dogmatically attribute living 
souls to inanimate objects such as stones. ... It leaves the door open that 
our orientation on dogmatic grounds keeps shut tight (Hallowell 1976: 
362, 363). 


The point should not be lost: the Native world view, in contrast to the Western 
one, recognizes the potential for diversity in interpretation of events and in the 
manifestation of the spiritual world. 

While there is diversity among First Nations in terms of their religious 
beliefs, all recognize a number of spiritual and supernatural beings. The Native 
world view is not closely circumscribed by a holy text which delineates the 
parameters by which the world should be perceived and interpreted. Rather, the 
world is perceived as being one of infinite possibilities. Hultkrantz (1987: 16) 
has noted this trait, observing that First Nations’ religions are formed through 
preserving prior traditions while simultaneously accepting new visions. In brief, 
while religion by its very nature is conservative, Native religions are much less 
sO. 

Related to this is the intensely personal nature of Native religions. With 
the exception of the American southwest, it was common throughout North 
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America for a person to enter in direct contact with the supernatural (Hultkrantz 
1987: 16). Religion was thus an intimate affair, with each person experiencing 
the supernatural in his or her own way. One does not question the religious 
experiences of another, for religious experiences are intensely personal. In the 
case of the Algonquin, many community members were aware of the numerous 
burial sites found throughout the Claim Territory. These were not disputed as 
to their veracity or their legitimacy as ‘sacred sites’. Neither were the handful 
of sites at which community members had witnessed wesquejak or pikwadjini. 
Similarly, while there are no markers to authenticate the traditional fasting sites 
in the Claim Territory, the Algonquin can accept that they are, in fact, special 
places. 

The Judaeo-Christian tradition, with its origins thousands of kilometres 
away, differs significantly. It is dependent upon codification for authenticity. 
While the sacred sites of this tradition are not found in Canada, the U.S., or 
Mexico, they have been codified in the Talmud and the Bible. The existence of 
these sites, while open to some dispute by non-believers and skeptics, are 
nevertheless located in time and space. In the Jewish tradition, the legitimacy 
of ‘The Promised Land’ or “The Holy Land’ is not open to debate. It is the 
product of the covenantal agreement between the Jews and God. To Abraham 
and his descendants was promised the land of milk and honey, a bountiful 
homeland to pastoral nomadic peoples. The Jewish tradition is replete with 
subsequent covenants between God and the chosen people, as evidenced, for 
example, by Abraham’s willingness to sacrifice his son, and Jacob’s midnight 
wrestling match with the angel. These stories are all associated with specific 
sites and are forever codified in the religious texts. For contemporary Jews, 
Israel remains The Promised Land, a fundamental component of their identity 
as a people and a faith (Johnston, pers. comm. August 21, 1996). 

Over the centuries, Muslims and Christians have also adopted parts of the 
region as crucial to their faith and worthy of their designation as ‘sacred’. While 
The Holy Land might not have been promised to Christians, its sacredness exists 
because of the miracles and workings of Christ, all of which are evidence of His 
divinity. By virtue of their being recorded and codified in the sacred text (The 
‘Holy’ Bible) they are perceived as ‘sacred’ places. Consequently, Westerners 
of European descent do not face the possibility of having their Holy Land 
violated by so-called development. First Nations peoples do. 

The sacred sites of First Nations peoples exist in the memories and oral 
traditions of their people. Because First Nations’ religions lack the codification 
of the ‘Great Traditions’, i1.e., Christianity, Judaism, Islam, they have histori- 
cally been relegated to the status of ‘folk religions’ at best and pagan and heathen 
at worst. By denying them the status of the ‘Great Traditions’ it becomes easier 
to dismiss their legitimacy in toto and the significance of their sacred sites in 
particular. Where is it written that this is a sacred burial ground? 
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Reliance upon the sanctity and infallibility of the codified text as a 
validator of the sacredness of a site denies First Nations peoples the right to 
determine their sacred traditions, history, and places. In essence, First Nations 
peoples would have their cultures dictated to them by an alien culture. Euro-Ca- 
nadians have assumed the role of arbiters of Native culture. The veracity and 
viability of 500 years, 1,000 years or 10,000 years of culture can be decided by 
non-Native institutions, the protectors and officers of which may or may not be 
familiar with Native cultures, and whose goals and agenda may not be similar 
to or compatible with those of First Nations. 

To argue that such scenarios do not happen is to fly in the face of recent 
history. When the economic well-being of Euro-Canadian society is at stake, or 
the political interests of a party in power lie in the balance, Native sacred sites 
more often than not take a back seat. The rationale is often cloaked in legalese 
which reflects a decidedly Euro-centric bias. Witness, for example, Justice 
Steele’s verdict in the infamous Bear Island case. Failing to acknowledge the 
legitimacy and viability of First Nations’ social organization, he concluded that 
“the Indian occupation could not be considered true and legal, and that the 
Europeans were lawfully entitled to take possession of the land and settle it with 
colonies” (Dickason 1992: 350). Clearly explicit in this judgment is the belief 
that only societies of the Western European tradition are legitimate. It is not too 
much of a stretch to suggest that ‘true’ and ‘legal’, as perceived by Judge Steele, 
can only exist in written texts. ‘Write’ makes right. Such a stance ultimately 
amounts to cultural colonialism. It imbues the state with the authority to 
determine the legitimacy and validity of the ‘other’s’ culture and traditions. 

But what happens when this legitimacy and validity has been corroborated 
by Europeans but now conflicts with the needs of contemporary Euro-Canadian 
society? Such is the case with an Algonquin sacred site near Ottawa. It is within 
the Land Claim Territory of the Algonquin Nation. In 1613, Champlain made 
the following entry in his journal: 


Having carried their canoes to the foot of the fall, they assemble in one 
place, where one of them takes up a collection with a wooden plate into 
which each puts a piece of tobacco. After the collection, the plate is set 
down in the middle of the group and all dance about it, singing after their 
fashion. Then one of the chiefs makes a speech, pointing out for years that 
they have been accustomed to make such an offering, and that thereby 
they receive protection from their enemies; that otherwise misfortune 
would happen to them, as the devil persuades them ... When he has 
finished, the orator takes the plate and throws the tobacco into the middle 
of the boiling water, and all together utter a loud whoop (Biggar 1922 - 
36: Vol 2: 301-302). 
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By the standards of Western tradition, 1.e., codification albeit not in a 
sacred text, Chaudiere Falls should be acknowledged as a sacred site by 
non-Natives. However, it has not been. 

During the course of the research conducted for the Algonquin Nation, 
archival searches uncovered evidence of a very large grave site in present-day 
downtown Ottawa (Cummins and Gordon 1995: 41). In 1843, workers uncov- 
ered what is believed to be an ossuary in the vicinity of Wellington and Bay 
Streets. About 20 bodies of differing ages, but many of them children, were 
uncovered, together with two dogs and some grave goods. Slightly removed 
from the large burial was another, believed to be that of a chief. 

Apparently, knowledge of this cemetery, first recorded in The Canadian 
Journal in 1852/53, has long since been forgotten. From the size and the nature 
of the site, it was obviously important to the First Nations peoples who interred 
the deceased. How will the state respond if the Algonquin people ask for 
protection of this site, or compensation for its desecration? 

Clearly, evidence of Native sacred sites exists in the writings of Euro-Ca- 
nadians. While First Nations peoples might find this corroboration encouraging, 
there is a caveat that bears heeding. On the one hand, such evidence might be 
perceived as lending credence to Native claims. On the other hand, what does 
the lack of European corroboration imply? Those who would deny the legiti- 
macy and veracity of Native sacred sites might assume the lack of corroboration 
as sufficient basis for denial of recognition. Therefore, First Nations peoples 
find themselves in a Catch-22 situation. While Euro-Canadian corroboration 
lends legitimacy to Native claims, the lack of same might be grounds for 
dismissal. In the end, Native people will still be beholden to the State and 
non-Natives at large for recognition and approval of their religious tradition. 


The Land, Sacred Sites, and the 
Economic Imperative 


Non-Natives can appreciate the complexity and richness of Native cultures to 
the extent that they (non-Natives) are enriched by them. They can appreciate 
the art of Norval Morrisseau, for example, or the sleek beauty and functionality 
of the canoe. But when Native religion states that a Native burial ground should 
take precedence over a golf course or a provincial park, the non-Native appre- 
ciation of Native religion is stretched to the breaking point. The matter is no 
longer simply religious; it is political and economic as well. 

The right of the individual to profit from the land, whether it be from a 
golf course, a stand of forest, or ranch lands, finds justification in the Judaeo- 
Christian tradition. Does it not say in Genesis that God gave Man dominion over 
the fish of the sea, the fowl of the air and all living things upon the earth? And 
is this tradition not further entrenched politically and legally? 


DEFINING SACRED LANDSCAPES 9) 


Bryan Cummins and Kirby Whiteduck 


It was mentioned above that First Nations peoples might find historical, 
written evidence encouraging when seeking protection for their sacred sites. 
Their enthusiasm should be perhaps moderated with skepticism and caution. 
The Chippewas of Nawash are seeking protection for a site around Hope Bay, 
near their community. Nochemowenaing, is the ancient name for a place 
renowned as a good fishing locale and as a place of healing. The First Nation 
has recently approved exploratory archaeological work which has uncovered 
burials of human remains, in addition to more than 25,000 artifacts. Equally 
important, the archaeological work, while not extensive, demonstrated continu- 
ous occupation from 300 BC to the late 19th century. During this time it was a 
centre of hunting, fishing, ceremonials, and burials. 

Nochemowenaing has been recorded in both Anishnaabe and written 
history as an important place. In 1879, the Wiarton Echo reported its importance, 
while in 1987 a local history reported that it was known to have been an Indian 
burial ground. How important is it? According to Dibaudjimoii, of Nawash 
Communications “Anishnaabe oral history, respected elders and Bill Fitzgerald 
of Wilfred Laurier University, [all state that]... Nochemowenaing ... may be as 
sacred to the Anishnaabe as St. Peter’s and Lourdes is to Christians ... Yet [it] 
may very well be turned into cottages” (March 4, 1996). 

Despite the recent changes to the Cemeteries Act (1992), there is still little 
protection for Native burial sites. The Ontario government suggests that No- 
chemowenaing is “an irregular burial site” and that the other bones found are 
only ‘“‘an above-ground temporary storage of human remains”. The future of the 
site is pending, and its fate still unknown (Johnston, pers. comm. August 21, 
1996). 

In recent times, Gordon Gibson, a columnist for The Globe & Mail, has 
written a number of articles addressing Native issues, most frequently attacking 
the Nisga’a Treaty. While it is ultimately up to the Nisga’a to decide if the 
agreement was just, a number of people have suggested that they did not get the 
fairest possible deal and that they should not have settled under the terms that 
they did. Gibson, however, would have us believe that the government gave 
away the candy store to appease a handful of Natives who have no legitimate 
claim to the land, sacred or otherwise. 

British Columbia’s failure to deal with land issues has spawned a number 
of non-Native backlashes against Aboriginal rights, despite the fact that in 1982 
existing Treaty and Aboriginal rights were entrenched in the Constitution Act. 
In theory, this made Canada one of the few countries to legally address the notion 
of legitimate land tenure rights for Indigenous populations (Fleras and Elliott 
1992, citing Wilmsen 1989). Despite this step, however, Native critics are less 
than enchanted by the move. Little Bear has called it a “‘Grundnorm approach’ 
— whatever the government can get away with may in the future come to be 
held to be legal, just as it has in the past, regardless of the fact that it is 
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inconsistent with standards in Aboriginal, British and international law” 
(Ponting 1986: 257). 

Despite the constitutional protection of Aboriginal and Treaty rights, there 
is a small, but vocal, population who protests their recognition. Mel Smith, a 
former civil servant from British Columbia, has penned Our Home or Native 
Land, a conservative diatribe which advocates the abolition of treaties and the 
land claims process. Essentially, he suggests that this can be accomplished 
without Native approval or consent or compensation to those who are dispos- 
sessed. The Reform Party, whose main support lies in the west, has often echoed 
the opinions of Smith. Hall, writing in the Globe and Mail (October 12, 1996), 
has noted that Our Home or Native Land is on its way to becoming a cult classic 
among far-right activist opposing Aboriginal rights. Who said Manifest Destiny 
was dead? As more than one critic of Smith has suggested, perhaps somebody 
should write Our Home on Native Land. 

The positions of Gibson, Smith and others of similar persuasion are 
indefensible and unacceptable. Not only do they deny First Nations a land base 
upon which to secure a sustainable economic footing as well as a ‘homeland’, 
but it would further deny them the power to identify for themselves what is 
culturally and spiritually important. Sacred sites would be susceptible to Euro- 
Canadian ‘development’, which amounts to desecration of Native sites. 

A recent article which appeared in both the Ottawa Citizen and the North 
Bay Nugget (July 20, 1996) suggests where many non-Native interests lie. The 
rhetoric is inflammatory, the message angry. Bob Harvey, writing for Southam 
Newspapers, penned the following: “[sacred sites] are so complex that there 
isn’t even a common definition of what makes a sacred site. Yet sacred sites are 
potential flashpoints for expensive and even dangerous delays for developers 
and other people who wish to use the land”. The message is unambiguous: ‘a 
common definition’ means that any designation of a site as ‘sacred’ must have 
a priori non-Native approval and blessing. Why is it not sufficient that First 
Nations peoples define for themselves, each nation independently, what consti- 
tutes a sacred site? Would Christians ask for Algonquin approval before 
declaring the Holy Land the Holy Land? Similarly, the labeling of sacred sites 
as “flashpoints for expensive and ... dangerous delays” conveys a message of 
violent confrontations and wastage of taxpayers’ money. There is no acknow- 
ledgment of the cultural and spiritual importance of these places to Native 
people. Rather, it is the ‘developers’ and “other people who wish to use the land” 
who are targeted for sympathy. Elsewhere in the same article, Harvey writes 
that “In Ontario and Alberta, some sites are also protected by legislation forcing 
developers to pay for surveys of archaeologically significant sites, and some- 
times for removal of artifacts, before development can go ahead”. The message, 
in this instance, is ambiguous. While praising the government actions for its 
protection of sites, there is the element of coercion ‘forcing’ developers into 
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paying for archaeological surveys, again reminding us of the economic impera- 
tive that seems to drive non-Native society at the expense of all else. 

Questions therefore arise: Would we tear down the Wailing Wall to build 
a golf course? Would we plow under Jacob’s Well, where Jesus met a woman 
and revealed himself to her as the Christ, thereby planting the seed of Christi- 
anity among the Samaritans? It is unlikely. 


Towards A Rapprochement 


We have, then, in the Native and non-Native world views, two essentially 
opposed perspectives. If we can assume for the moment that the majority of 
Canadians are not inherently racist, how can we explain the reluctance of some 
to accept Native claims that the land, or portions thereof, are sacred. The failure 
of non-Natives to recognize and appreciate sacred sites is rooted in a number of 
traits peculiar to the Western tradition: a linear way of thinking, a need to 
compartmentalize and categorize, a concern with the present more so than the 
past or the future, a belief in the infallibility and sanctity of the written tradition, 
an emphasis upon the rights of the individual to pursue economic gain as 
opposed to the communal good, and a belief that humankind is separate from, 
as opposed to a part of, the natural world. 

Despite these differences, there have been, at certain levels, attempts to 
come to terms with, and understand, Native perception of the land and sacred 
sites. Since the 1960s and 1970s the federal government has espoused a policy 
of multiculturalism. Theoretically, at least, this should promote understanding 
and appreciation of the multitude of nations and ethnicities that make up Canada. 
This should include First Nations and their religions. However, in practice, the 
policy has done little to promote real understanding and acceptance. 

The federal government also purports to give credence to First Nations 
oral tradition in the settling of land disputes. Indeed, in the guidelines for the 
submission and assessment of specific claims it is stated that “all relevant 
historical evidence will be considered and not only evidence which, under strict 
legal rules, would be admissible in a court of law”. In other words, oral testimony 
is considered. However, it is a matter of giving weight to such testimony and it 
would appear that greater weight is attributed to the testimony of non-Natives 
who have provided written records, however biased their testimony might be. 
This is not to suggest that oral history is always doomed to dismissal; rather, it 
is to suggest that greater credence is still given to the written, i.e. Western record. 
Except, of course, where it might conflict with non-Native needs. 

The archaeological community is also attempting to make an “account- 
able working relationship with the Aboriginal people of Canada” (CAA 1996:1). 
Among other principles adopted by the CAA are three regarding sacred sites: 
(1) To recognize and respect the spiritual bond that exists between Aboriginal 
peoples and special places and features on the landscape; (2) To acknowledge 
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the cultural significance of human remains and associated objects to Aboriginal 
peoples; (3) To respect protocols governing the investigation, removal, curation, 
and re-burial of human remains and associated objects. Two principles have 
been adopted regarding interpretation and communication: (1) To respect the 
cultural significance of oral history and traditional knowledge in the interpreta- 
tion and presentation of the archaeological record of Aboriginal peoples; (2) To 
communicate the results of archaeological investigations to Aboriginal commu- 
nities in a timely and accessible manner. These principles, if adhered to, are 
admirable and effective first steps in dealing with Native lands and especially 
sacred sites. This conference, the first of its kind in this country, is another 
important initiative in bringing awareness of Native spirituality not only to the 
academic and First Nations communities, but to the public at large. 

Much damage has been done in the 500 years since Europeans first arrived 
on this continent. In some cases, apologies have been made, compensation has 
been paid, and policies adopted. What is lacking is political will: far too often, 
when push comes to shove, that will is not there. Witness the Anishnaabe case 
near Hope Bay. If Canada is truly a multi-cultural country that practices 
religious acceptance, not mere religious tolerance, we must make the effort to 
recognize religious plurality, no matter how it is manifested. Acceptance implies 
that another person’s religious beliefs may not be similar to one’s own, but that 
they, too, are equally valid and entitled to expression and preservation. That 
right to expression and preservation precludes the destruction of sacred sites in 
order to build golf courses, cottages or fast food emporia. 

Sacred sites are those places which have a spiritual significance and 
meaning for the culture which embraces them. They are cultural landmarks and 
cultural texts. They need not be recognized by plaques or monuments to have 
legitimacy. They do not need to be formally codified in a sacred text to be “true”. 
They need only be recognized by the believers as sacred. They do not have to 
have the approval and blessing of a foreign culture to have legitimacy. One 
culture cannot assume the prerogative of defining, interpreting and legitimizing 
another culture’s religion. To do so is to go beyond cultural colonialism to 
cultural imperialism. 

A mature multi-cultural society is one which recognizes the plurality of 
its citizens and recognizes the rights of that citizenry to promote and practice 
their heritage and traditions. When Canada has attained that political maturity 
it will recognize beauty and benefits to be found in First Nations religion and 
will seek to ensure the preservation of their special places, wherever they may 
be. 
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Introduction 


I’m Wolf Horn. I come from the Small Robe’s band of the Blood Indian Tribe 
of the Blackfoot Confederacy. The song I sang is an honour song that belongs 
to the Small Robe’s band. I sing it as an honour and a privilege to come and 
share thoughts with you people, and as a way to honour our Indian brothers and 
sisters whose traditional lands we’re discussing here. I mention that because in 
Indian country we are always reminded to show respect of others when we are 
outside our traditional territories. We understand the relational network within 
our own territories, but we make no claims beyond our traditional territories. 
The people that have lived and have grown up in those territories are the people 
who really know the traditional, relational networks within that territory. It is 
with respect that I come into your territory. 


Sacred Lands — Two Cultural Understandings 


Sacred Lands is a serious topic. It is of increasing concern to Aboriginal people 
and should also be of increasing concern to non-Aboriginal people. When our 
people say, “I am the environment, for the land and me are the same,” a lot of 
non-Indians interpret those statements metaphorically. Why? Because in non- 
Indian society, everything is metaphorical. Philosophically, from a world point 
of view, non-Indian societies do not live in a reality. 


* Leroy Little Bear is with the Department of Native American Studies at Lethbridge University 
in Alberta. Text of oral presentation transcribed by Kathi Kinew. 
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Stop and think about it. Whenever you make a statement in English, A is 
B, that’s a metaphor. If A is B, then why couldn’t we just say A? That’s the 
whole thinking process in English. Consequently, in non-Indian society, we’re 
never in reality, because A is always something else. A good example of that is 
a simple statement like, “It is raining.” In most Indian languages, we just say, 
‘Raining’ It is not equal to something else. Rain is rain is rain. 

One of the problems when we talk about language is that on the govern- 
ment non-Indian side of the picture, there is an assumption that this is the way 
itis. Yes, Indian views are important. We can make use of Indian views, if we 
can include them in the western view, if loopholes and pigeonholes allow the 
Indian views to be incorporated. In the end, the western view “this is the way it 
is”, like Walter Cronkite used to say in newscasts. 

This is not unlike law and how lawyers practice, or how government 
approaches the concept of land or how changes can be made to laws that affect 
Aboriginal people. In other words, we’ll listen to you so long as we can find 
loopholes in the existing body of law. “Let’s lay the law aside and come up with 
something new” is never the approach considered. 

One of the problems, probably the most important to me, is that we never 
stop to examine the foundation for our beliefs and our laws regarding land. If 
we can understand how non-Indian society and Aboriginal society look at land, 
differences between non-Indian society here in Canada and First Nations people 
will begin to be resolved. 

In non-Indian society, we always think in terms of cause and effect. You 
might yourself if there is an ultimate cause. Some scientists, like Stephen 
Weinberg, say, “we don’t know because there is nobody outside of the cosmos 
to tell us what it’s all about.” Some, refer to the ultimate cause as being God. 
Others refer to the ultimate effect. They believe in objective reality. In other 
words, if God created something then He made it a certain way which is the way 
itis. That’s the objective truth, the way it really is. If there is an objective reality, 
then we simply have to discover it. Consequently, Einstein said, ““God does not 
play dice with the universe”, meaning there is an objective reality out there. If 
I live long enough, I will discover it. Some people, like physicists, are searching 
for what I call the GUT of the whole thing. GUT stands for the Grand Unified 
Theory. Think of all the billions of dollars that are spent on expensive toys like 
accelerators and so on, that are searching for this Grand Unified Theory. 

In the non-Indian way of thinking, time is one of the most important 
referents. Time is dynamic, forever moving. I like to picture it in my mind 
though I’m standing still, there is this river of time flowing past me. ‘Past’ is 
out there and ‘future’ out in front of me. It is as though I’m standing at the bottom 
of a waterfall of time and I can’t see over the waterfall, into the future. However, 
I do talk about foreseeable future. 
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The dynamic aspect of time is very important when it comes to land. 
Interests in land are all about time. Fee simple interests and leaseholds are all 
about time. 

The next important basic premise is that everything is inanimate except 
for humans and other animals. Some of us might talk to our plants but we don’t 
tell too many people about that. Generally, actual behaviour indicates that we 
consider plants inanimate. 

Another important way of thinking is based on the notion of a hierarchical 
order. This is expressed in Genesis where God made man in God’s image and 
that everything was made for the benefit of man. Speaking from a western point 
of view, we had no qualms about exploitation because everything was put there 
for our benefit. Out of that way of thinking, value systems evolve - bigger, faster, 
higher, more - all those kind of social values arise from that hierarchical order. 

The next key concept is polarization, everything either/or, saint/sinner, 
black/white. When we say ‘good/bad’, there is a watertight boundary that cannot 
be transcended. You cannot be good and bad at the same time. You’ re either a 
Saint or a sinner. 

Another basic concept is singularity. In other words, there is one true God, 
one true answer. From a societal point of view this gives rise to individualism. 
Our laws and Charter of Rights all speak to individual rights. In contrast, 
Aboriginal people speak about collectivity; treaty rights are collective rights. 
Collective treaty rights for an individual First Nation is very different from the 
whole legal framework developed to protect individuals. 

Last, but not least, language is a good repository of this basic philosophy 
and world view. The English language is all about nouns, things, objects, 
following up on the notion of objective language. It is not about process. Native 
languages are process-oriented. I don’t like to say verb-oriented because even 
the word ‘verb’ is a noun. The implications that language has for property 
notions is that land is simply another object. Land ownership and possession are 
actually impossible, yet we treat land as if it were just another object, like this 
desk, something that I can hold and actually possess. In the good old common 
law days in England, the way to possess was to take some dirt from the ground, 
hold it in your hand and pass it on to the next person as a symbol of land transfer. 

When land is treated as an object, hierarchical ideas about God putting 
humans on top of the heap and creating everything for the benefit of humans 
emerge. If God placed humans at the top of a hierarchical order, then there is 
someone in the human group who is also at the top — for example the King or 
the Queen, or symbolically, the Crown. The Crown distributes and redistributes 
the land in terms of estates, which simply means different types of interests in 
the land. These interests are also hierarchical in nature. We start with fee simple, 
and concepts that law professors like to confuse law students with: fee simple 
subject to a condition, fee simple subject to a condition subject to ..., leasehold, 
executory interests, and on down the line. This is a hierarchy of different types 
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of interests that you can have in the land. This system facilitates land transfers, 
in the same way the Crown redistributes land. The land titles system is all about 
the ability to redistribute. It is based on time, meaning how long you can actually 
enjoy the use of that land. 

Once individuals obtain a fee simple interest in the land, a piece of paper 
we call ‘title’ is provided for evidence. A lot of people misunderstand what title 
is all about. Title is not ownership. Title is simply evidence that the Crown has 
given you the exclusive right to use a piece of land. The Crown reserves the 
right to extinguish any individual’s interest in the land. The Crown says it has 
always been the original source of the land and is ultimately traceable to God. 

In contrast, the Aboriginal philosophy and world view expresses no 
ultimate cause. There may be. We may talk about Creator in the same way that 
we talk about God in an existential sense. “Creator’ really doesn’t mean the same 
thing that is suggested by ‘God’ in English. When I say there is no ultimate 
cause, it’s because there’s a realization that humans are such a small speck of 
dust in the total cosmos, there is no way humans could even begin to take in and 
understand the whole of the cosmos to say, “this is the way it is’. It’s a very 
humbling concept. 

What we do observe is constant motion or constant flux, things forever 
changing all the time. This notion of things being static and once and for all 
created by one God is not within our thinking. Things are forever changing, 
combining and recombining all the time. Everything that we see is animate. In 
Ojibway, Blackfoot, Cree,... I don’t know if there is such a notion as inanimate. 
Everything is animate like me. Then everything must also have spirit. Those 
trees, those rocks also have spirit. Consequently, then it is no surprise that we 
say, “All my relations”. If everything has spirit, then everything is capable of 
relating. In the Native view, all of creation is interrelated. 

I find it interesting that scientists get excited about discoveries, such as 
Einstein saying that time and space are the same thing. Blackfoot, Ojibway and 
Cree have known time and space to be the same thing since time immemorial. 
It is an everyday way of thinking, no great discovery. To us, that’s old hat. This 
notion of everything being interrelated, which quantum physicists are beginning 
to discuss, is again nothing new to us. People are talking about holographic 
paradigms, for instance, where you can see the whole in the smallest part of any 
particular object. Again, we’ ve always known that everything is interrelated. 
That is the reason why our people talk about me and the land being the same, I 
am the environment, and the land is one of our very close relatives. 

If everything is interrelated, if everything is animate, what is the basis of 
this life source? In science, there are arguments as to whether there are such 
things as particles and energy waves. In the Native way of thinking, we have 
always thought in terms of energy waves. In Blackfoot, I say ba opsa to speak 
of electricity. When I see lightning which is a flash of energy, I speak of the 
thunder beings, aba om. When I hear the word we use to refer to dreams and 
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dreaming, I say ab opka. Each of these terms have the same root word which 
refers to an energy wave. Our way of thinking has always been based on the 
notion of energy waves. 

Space, as opposed to time, is the more important referent to us. For 
example, if I were given a watch and it was December 25th, in the non-Indian 
way of thinking, it would not matter if I were in South Africa or the moon, it 
would be December 25th. If I was Christian, I would celebrate Christmas. In 
our Blackfoot ways, we celebrate Sundance. There is no fixed time to start such 
as 9 am, July 22nd. It is when we are ready. The important thing 1s that it always 
happens at the same place. For us place or space, not time, is the important 
concept. 

As mentioned earlier, our language is verb or action based, as opposed to 
the noun based English language. To us land, as part of creation, is animate. It 
has spirit. Place is for the interrelational network of all creation. When we talk 
of Blackfoot territory, Cree territory or Ojibway territory, we are really talking 
about the place where the interrelational network occurs. Humans don’t own 
land. We incorporate land into this constant flux, into this interrelational 
network that is always happening. Land is the place where the renewal processes 
occur. If I don’t undergo renewal, the constant flux may eventually consume 
me, in the same way that the dinosaurs in Jurassic Park were consumed. In other 
words, because of what the dinosaurs did or did not do, they were consumed by 
a constant flux. If we hope not to be consumed, then we have to maintain this 
reality, and we do this through the renewal process. 

Land cannot be ‘owned’. One can occupy the land for purposes of the 
interrelational network. The closest we come Is to say “this is the territory where 
my people live” with regard to observing and being part of this constant flux, 
the interrelational network that is forever occurring. Our evidence of title is our 
songs, in the same way that title in Canadian law is evidence of a right to use. 
Our stories arise out of the land. Or ceremonies occur because of the interrela- 
tional network that occurred all over our land. Our way of mapping our territory 
is through our stories. There is a story about every place. There are songs about 
each place. There are ceremonies that occur about those places. The songs, the 
stories, the ceremonies are our map. 

What is the relational impact of this philosophy to non-Indians today, and 
to Canada today? Out of the title system, out of the thinking that says the Crown 
can extinguish title, it begins to say as it did in the St.Catherine’s Milling Co. 
case, that somehow, the Crown preceded Indian occupation of this territory. In 
the same way that the Crown can distribute the land to British subjects, so can 
it distribute the land to Indians and determine the type of interest they have in 
the land, along with any other type of interest in the fee simple system. From a 
Native point of view, the expectation was that non-Indian society would arrive, 
and as we have done for thousands of years now, become incorporated into our 
relational network. 
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When our people talk about spirit and intent of treaties, we’re talking 
about the way it has always been. In other words, a guarantee that we were going 
to remain the same, to be able to continue and respect creation through this 
inter-relational network. The expectation was that non-Indian society was going 
to incorporate into that network. You begin to see why Aboriginal people say 
“we never sold the land. There’s no way we could sell the land’. You can also 
see why governments say, in their dichotomous way, either/or, either you own 
it or you don’t, that “I own the land because I have title and title is my proof of 
purchase”. 

I will end with a story that I’ve told many times. In Blackfoot territory, 
we have Head Smashed-In Buffalo Jump, a UN recognized heritage site. As you 
know, in the old days, Indians on the plains did not always have a cliff like 7-11 
stores. Through anthropologists and historians, buffalo jumps have become 
recognized as the way of hunting buffalo. We made use of cliffs but it wasn’t 
the only way. We were very practical. We chased buffalo into sloughs and lakes, 
that were starting to dry up but were still muddy, and killed them once they were 
stuck. Young people kept asking one of our elders, Long Jim, who was inching 
up on 100+ years old, “how old are you?” In Blackfoot, he said, “they wouldn’t 
understand”. He said, “do you remember the last time we got the buffalo stuck. 
I was born the Wednesday before.” 
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Over the past few years, I have come to preach the gospel of the bush. This 
preaching has taken place through a variety of papers, ‘bush/text’ at Cornell 
University in 1995, ‘bush/gifts’ at a conference on the concept of the gift in the 
spring of 1996, “bush culture for a bush country”, in a seminar on Canada’s 
constitutional dilemmas at Trent University in the winter of 1996, and 
‘bush/communities’ at a conference on refiguring wilderness at Temagami in 
the late summer. This paper is the last of the planned series. It involves for the 
most part conceptual work, work that suggests different ways of exploring our 
relation to land, or at least some of the land. 

Bush is a word used by some northern people to describe their environ- 
ment. Much of Canada is covered by rock, water and swamp that is characterized 
as bush. This landscape, called by some the Canadian shield, the landscape of 
my own childhood and to which I would like to pay homage, covers much of 
the country. Other landscapes differ in their ecological make up, including 
tundra, prairie, mountain country, desert, but in my view can conceptually be 
positioned in a manner similar to the way I am proposing we understand bush. 

For many people, these areas would be designated ‘wilderness’. Wilder- 
ness is a concept developed by western civilization to designate its spacial other, 
to describe that space beyond it, beyond its boundaries. “Wilderness’ marks a 
never achievable space, since the presence of people in any part of it renders it 
non-wild. Wilderness is unachievable because when travelling through it you 
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carry civilization with you, in your head. While in the wilderness, it is urgent 
that you stay on the trail or track that will lead you back to the city, and if you 
stray from that trail or track and get lost, your experience is not one of joy at 
having finally encountered wilderness in all its immediacy, but rather terror at 
the possibility of not surviving, of not getting back. Wilderness is a kind of 
mirage that is continually produced by western civilization, that designates what 
is ahead when the trail ends. In this paper, I do not propose to destroy the concept 
of wilderness — an achievement of dubious value even if it were possible — 
but rather to recognize the specific cultural reality wilderness designates and to 
develop another concept to associate with wilderness. 

Bush marks another way of thinking and of living in this space. The bush 
does not disappear with the appearance of people. There are bush people. Many 
First Nations are bush people, and may conceptualize their lands as bush rather 
than as wilderness. This thinking implies and presupposes a way of being: living 
in the bush or, better, living the bush. The conceptual space opened by the bush 
allows for insight, and even a different modality of insight, regarding a variety 
of issues, such as contemporary struggles over land, including the issue of 
Sacred Lands and their relation to the heritage industry. 

The heritage industry wants to label, categorize, circumscribe, and define 
the sacred. When it ‘finds’ a sacred site it deploys a variety of mechanisms that 
operate in this manner. In doing so, it works to destroy the spirit of that which 
it seeks to protect. It thereby becomes part of the same process embodied, for 
example, in the extinguishment (and now certainty) policies of contemporary 
comprehensive land claims, which seek to define, categorize, circumscribe, 
label, and limit the lands of First Nations. And all this is part of the process of 
circumscribing, categorizing, labeling, defining, limiting, and totalizing First 
Nations’ people. Hence, while ‘heritage’ has a tactical value, whatever is gained 
by the use of this tactic is gained at the expense of a strategic defeat; heritage 
protections are structured by the dominant culture. These points can be illus- 
trated with reference to a few examples: one of a prominent heritage site, the 
other of a variety of Sacred Lands in the bush. 

The teaching rocks are a bush name for a site officially designated the 
Peterborough Petroglyphs (its state sanctioned name). Naming, of course, is a 
crucial mechanism of power and resistance, deserving close attention. These 
teaching rocks contain very powerful images carved into a sloping section of 
shield-granite. The province has become involved in the teaching rocks, build- 
ing a variety of containers almost.as if it intended to destroy the spirit of the 
place. In the first instance, the area has been designated a provincial park, giving 
the province of Ontario decision-making control over the teaching rocks, 
circumscribing them with park boards and other administrative structures for- 
eign to the rocks’ Aboriginal keepers. As well, the government has built an 
elaborate interpretive centre to protect the teaching rocks from the effects of 
acid rain and casual visitors, physically circumscribing the site with a concrete 
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and steel structure that acts as a material container and as a museum, putting the 
teaching rocks behind glass. Finally, the teaching rocks have been circum- 
scribed at the level of meaning by a variety of interpretive signs that seek to 
convey the ‘truth’ of the images, but also act as tombstones. The signs tell us, 
for example, that “here is an image of a pelican” and that pelicans were an 
important clan. But why is the pelican placed where it is, in this place, in its 
relation to other figures and images? The interpretive signs appear to tell us a 
great deal about the images, while actually conveying very little. The images 
are Classified as if taxonomy were truth. The teaching rocks now teach, at least 
in part, what not to do to a sacred site. The administrative, physical, and 
conceptual circumscriptions have become a container for the unstable, question- 
ing, complex bush meanings that the images still, despite all this effort, manage 
to retain and disemminate. According to the work of two Trent students (Crystal 
Whetung and James Whetung, who I hope will eventually publish a much more 
detailed history of the site), local Anishnaabwe remember a time before the 
building, when the sound of water could be heard trickling up through the cracks 
in the rock. They can remember a time earlier than that, when the rocks were 
not bare, but covered with moss which protected them from acid rain and from 
casual, misguided use. They can remember a time before that. 

In this instance, then, the heritage industry is destroying that which it seeks 
to protect.This is because, for the heritage industry, it is the material object that 
has value, not the spirit. But for those who have a spiritual relationship to the 
teaching rocks, it is their spirit that is most important, and by circumscribing 
them in the manner that the state has, the spirit has been treated disrespectfully. 

Begade Shuhtagot’ine are a bush people who live in what is called the 
western Arctic, the western portion of the Northwest Territories, what they 
would call Denendeh, land of the Dene. Against the wishes they expressed in a 
petition, they were included as signatories in a comprehensive land claim, the 
Sahtu Treaty (1993), that extinguished the Aboriginal title of five communities 
in exchange for seventy-five million dollars and ‘clear’ title or ownership to a 
small portion of their traditional territory. Most Begade Shuhtagot’ine live in 
one of the five communities, Tulita, at the juncture of the Dehcho (Mackenzie 
River) and Sahtu De (Bear River). They are now involved in a struggle to have 
the government recognize that they have never extinguished their Aboriginal 
title to the land. 

In preliminary research with a highly respected Begade Shuhtagot’ ine 
elder, Paul Wright, I encountered a variety of lands that could be called sacred. 
They know of lands given to them by those who have gone before, those who 
have passed away, and whose burial sites are known and named. They know of 
lands given by leaders from the past, such as the place where Chief Albert 
Wright placed posts in the ground to mark the signing of Treaty 11 in 1921. 
They know of lands given and marked by their lawgiver, such as the famous 
beaver skins on Bear Rock, where Yamoria left the hides of three giant, 
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cannibalistic beaver as a symbol of Dene identity. They know of lands given by 
or occupied by powerful spirits, as in Red Dog Mountain, where offerings of 
thanks and appeasement are made. They know of land given by the creator, and 
give thanks in a variety of ways for this land, land which I would call the bush. 
A sacred fire can be lit anywhere, and thanks offered in the Dene ceremony of 
feeding the fire. Drum dances to give thanks can take place anywhere. Offerings 
from the land can be made to the water in any place where one is going to begin 
a journey. These actions, in my view, invest land with a spiritual power, and 
stem from the spiritual power of the land; they mark a relation to bush. 

Bush lands are lands without the lines that rigidly define borders. We can 
find them on maps, but we have to know how to look. The maps tell us what is 
not there — roads, rails, population centres — but tell us little of what makes 
up the bush. The territories that are understood by those who occupy these lands 
have shifting borders to accomodate shifting needs, and the transitory character 
of bush. In the bush, we are not in the realm of the boundary, but rather the realm 
of the dreamed. 

Bush lands are lands without labels. The written words that mark so much 
of western land — from highway signs and billboards, to interpretive markers 
— presuppose an order of domination. Much is written on the bush, but it is 
written in bush language, as bush text. The trail of the hunter, the sign left by 
prey, the markers of location and cultural presence, the writings on the land of 
law givers: these are open to multiple interpretation, are highly complex modes 
of inscription that presuppose an engaged relation between reader and text. 
Stories offer interpretations without somehow being definitive and offering 
closures to the meanings that bush texts produce. 

Although the concept of ‘life’ is not without problems, it is possible to 
suggest that Begade Shuhtagot’ ine have a lived relation to their land. Their bush 
is a cultural landscape. Marking that land as heritage and attempting to define 
that cultural landscape into a series of codified sites may be a part of the process 
of dispossessing the Begade Shuhtagot’ine of their lands, a continuance of the 
extinguishment policy they are now actively resisting. 

The first priority in the recognition of a sacred site, in this view, must be 
to find ways to continue the lived relation between the First Nation and the site. 
That may mean simply leaving the site alone, it may mean appointing keepers, 
or it may mean building interpretive centres. But the principle of continuing the 
lived relation must be fundamental. Bush lands will be sacred as long as they 
continue to provide sustenance and inspiration to bush people, to First Nations. 
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In 1977, Mr. Justice Thomas Berger released his report on the Mackenzie Valley 
Pipeline Inquiry, Northern Frontier, Northern Homeland. His introductory 
remarks set the stage for a contentious and unresolved negotiation between First 
Nations people and Euro-Canadians about landscapes and their definitions. On 
the one hand, he said, the North is a frontier, and “it is natural for us [non-Na- 
tives] to think of developing it, of subduing the land and extracting its resources” 
(1977:1). On the other hand, he acknowledged that the North is the homeland 
of Native people. To Berger, the pipeline inquiry was “the occasion for the 
joining of these issues” (ibid.). While he named the issues, he did not define 
them clearly. To this day, while there has been a great deal of scholarly work 
on what ‘wilderness’ and ‘frontier’ mean, the term ‘homeland’ remains poorly 
defined. While the issues may be joined, they have not been mediated. Substan- 
tial conflicts over lands and landscapes, their definitions and uses persist and 
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appear to be intensifying. Euro-Canadians seem to find Native concepts of 
landscape, especially the idea of “Sacred Lands’, particularly problematic. 

This paper addresses these issues by considering ‘wilderness’ and ‘home- 
land’ as radically different, culturally-based constructions of landscapes by 
Euro-Canadians and Native peoples. I will first outline the concept of wilderness 
and its related concept, the frontier, then consider the Native concept of 
‘homeland’, which is often applied to the same lands that Europeans deem 
wilderness or frontier. I will interpret these cultural concepts as opposing or 
competing paradigms, or broad frameworks for understanding and action, and 
consider the implications of a paradigm-based approach for mediating the gulf 
between Native and Euro-Canadian traditions. 

In the Kuhnian view of natural science, paradigms have been viewed as 
incommensurable, but there are other approaches that consider the co-existence 
of multiple paradigms and possibilities for mediating among them, sometimes 
by building bridges between them. Hence, the sub-title of this paper is “decen- 
tering the wilderness paradigm,” rather than ‘replacing’ it, which would be 
difficult if not impossible — and not necessarily desirable, for reasons that 
should become evident later in the paper. 


The Concept of Wilderness 


I turn first to the concept of ‘wilderness’, which has dominated Canadian 
narrative and policies for land. The term ‘wilderness’ has many definitions. 
Examining these is beyond the scope of this paper, but we can say broadly that 
the term is typically reserved for places evidencing little human alteration or 
human presence. Roderick Nash, who has written extensively about the evolu- 
tion of the concept of wilderness, typifies many commentators in setting 
‘wilderness’ and ‘civilization’ against one another as binary opposites. In 
Nash’s interpretation, wilderness has deep European roots as “...an insecure and 
uncomfortable environment against which civilization had waged an unceasing 
struggle” (1973:8), and which was characterized by Christianity as “...the 
earthly realm of the powers of evil that the Church had to overcome” (ibid.:17). 
Wilderness could be forest, mountain, or desert; the key was the absence of 
permanent human occupation. The few humans who did occupy those places 
were themselves ‘wild’, uncivilized. 

European settlers brought the wilderness concept to North America with 
them as part of their intellectual baggage. “They recognized that the control and 
order their civilization imposed on the natural world was absent and that man 
was an alien presence” (Nash 1973:7). Native peoples were believed simply to 
‘roam over’ the land, not to ‘settle’ or ‘occupy’ it. 

The European concept of wilderness became Americanized and Canadi- 
anized as Europeans moved into the North American continent. In Canada, the 
path to political development and, after Confederation in 1867, national great- 
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ness, was framed by an expanding and developing capitalism: it was to be 
pursued by continually pushing backward the frontier between wilderness and 
settled lands. This was accomplished by ‘developing’ and ‘civilizing’ those 
wilderness lands, transforming them into lands suitable for agrarian activities 
and resource extraction. In this framework, Native peoples were human over- 
burden, either to be removed from the lands or themselves to be ‘civilized’. In 
Canada, such actions were normally characterized as beneficial to Natives, to 
improve them as human beings by liberating them from the primitive condition 
of hunting and gathering and providing them with more ‘modern’ occupations 
as farmers, ranchers, and wage-earners (McCormack 1993, Asch and Smith 
1993). In short, the concept of wilderness provided Canada with the intellectual 
justification for a series of political and economic initiatives. 


The Concept of Homeland 


The concept of homeland is talked about far more than it is defined. Cultural 
geographer Robert Bone recently attempted to do so by suggesting that the term 
implies a ‘regional consciousness’, which is “...an appreciation of local natural 
features, cultural traits, and economic issues” (Bone 1992:3). This limited 
definition obscures what a profound concept the term ‘homeland’ is to Native 
peoples. It encompasses their personal and cultural identities, their histories, and 
their religions. These are embedded within complex oral traditions. The place 
names for geographical features contained within the oral traditions embody the 
relationships among people, the land, and the spiritual world. They also provide 
the method for remembering this information and reproducing it over time by 
transmitting it from one generation to the next. 

Testimony heard by Justice Berger included accounts by Native people 
about how they viewed the land as a warehouse, a place containing crucial 
resources that were well-known to them. Their movements over the land were 
purposeful. Oral traditions typically contain narratives explaining how land- 
scapes were created as part of the creation of a moral order in which humans 
were related to the other elements of both the physical and spiritual worlds. For 
example, in the Mackenzie Valley, Yamoria, a culture hero, travelled through- 
out the land: “He put everything into its rightful place and got rid of whatever 
was harmful to people. By doing so, he set laws for people and animals to 
follow” (Dene Cultural Institute n.d.:20). 

Parallels to these Dene beliefs can be found in all North American Native 
cultures. For instance, Robert Drozda (1995:104) says of the Alaskan Yup’ ik, 


There are...thousands of named places which serve not only as physical 
markers in the landscape but also comprise an inseparable aspect of a 
larger, cohesive, interrelated matrix of Yup’ik law, land, culture, and 
livelihood. 
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The Yup’ik have a holistic approach to landscape, in which “...places are 
significant in relation to other places and to the individual and collective Yup’ik 
psyche and worldview” (Drozda 1995:105). 

Similarly, Navajos believe “...that whole landscapes are significant, and 
that no one place is more significant than any other” (Kelly and Francis 
1994:91). 


The places where successive episodes of a particular story or set of 
interrelated stories occurred make up a culturally significant landscape 
just as the episodes make up the story. The places where activities related 
to a particular ceremony occur make up a landscape just as the activities 
make up the ceremony [ibid.:43]. 


There is no suggestion in these discussions that for Natives, the concept 
of ‘wilderness’ has any meaning or validity. As Dennis Martinez says, “There 
is no Indian word for ‘wilderness’ because there never was a wilderness” 
(Martinez 1996:70). There are only communities of plants, animals, and humans 
created by spiritual beings; humans are integral parts of those communities, not 
set apart from them. As Virginia Smarch, a Yukon woman from Teslin ex- 
plained, older Native people who had lived on the land and knew traditional 
ways were “...part of the land, part of the water...” (McClellan 1987:322) 
because of the bonds they maintained with the animals, fish, and spiritual world. 
Moreover, they believed that they had to live responsibly to avoid upsetting or 
destroying what Europeans would call the ‘natural order’. 

In the Native oral traditions, all forms of being were intertwined. It is these 
complex traditions, combined with long-term occupation of regions “from time 
immemorial’, from which Native peoples derive their strong sense of rootedness 
and place, the sense that the land is their homeland. 

It should not be surprising that Natives are frustrated with the non-Native 
pattern of compartmentalization, in which “...places are reduced to separate 
things which ‘possess’ qualities that can be observed and rated in terms of 
significance” (Drozda 1995:105). They also find themselves frustrated by the 
fact that non-Natives do not understand their constructions of landscape: “Many 
[non-Native] decision makers...don’t accept the idea that such stories make up 
a proper framework for establishing the significance of these places” (Kelley 
and Francis 1994:191-2). The destruction of Native lands and the redefinition 
of lands that began with European arrival and continue to this day have 
contributed to the undermining of Native cultural identities, because these are 
tied so directly to the land and concepts of place. 


28 SACRED LANDS 


Native Homelands as Cultural Landscapes 


‘Wilderness’ and ‘Homeland’ as 
Competing Paradigms 


To most Euro-Canadians, the wilderness is a real entity. Yet, there is a post- 
modern school of writing that is reconsidering the ways in which landscapes 
and their occupants have been represented. Much of this writing concerns the 
United States west, which in its mythic importance is the U.S. equivalent of the 
Canadian North. According to Leonard Engel, the land has ‘mythic potential’ 
(1994:xvii): 


..there is not just one kind of landscape in the West, nor one way of 
beholding it. There are as many landscapes as there are ways of looking 
at them...[Engel 1994:xvi]. 


Or, as James Ronda explains, “There is a geography beyond terrain. There 
are places that live more in the country of the mind” (1994:7). 

In this new approach, the term ‘nature’ itself is no longer ‘simply’ the 
representation of a physical reality, but rather “an astonishingly complex human 
construction” (Cronon 1993:10): 


Viewed as a social construction, ‘nature’...is not some ultimate truth that 
was gradually discovered through the scientific process of observation, 
experimentation, and mathematics. Rather, it was a relative, changing 
structure of human reproductions of ‘reality’ [Merchant 1993:31]. 


Clearly, Native and European peoples have constructed their under- 
standings of land and landscape differently. These understandings were once 
aspects of the ideologies and systems of knowledge of culturally distinctive 
peoples who lived on separate continents. Under the conditions of colonial 
control that developed in Canada and the U.S., the European concept of 
‘wilderness’ became dominant and entrenched. European intellectual hegem- 
ony meant that Native understandings were trivialized, misconstrued, or disre- 
garded. That time has ended, thanks both to Native political activism and 
cultural revitalization and to post-modern approaches to literature and human 
geography, which have opened a theoretical door for the serious examination 
and acceptance of alternate conceptions of the ‘natural’ world. 

In this current climate of negotiations between First Nations and the 
Canadian state for self-government and land management, the concepts of 
‘wilderness’ and ‘homeland’ may more appropriately be understood as different 
and competing paradigms, broad frameworks for representing landscapes and 
their relation to humans. It is tempting to consider the new acceptance of the 
homeland concept as indicating a paradigm shift, in the Kuhnian sense. How- 
ever, the wilderness concept is so firmly rooted in popular culture, and has such 
important political and economic implications, that it is as firmly rooted as it 
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ever has been. What seems to be happening, instead, is that the concept of 
homeland is acquiring acceptance as a separate and competing paradigm. 

In the Kuhnian view of the history of science, “...science is characterized 
by the existence of a ruling dogma which exercises hegemonic control for 
lengthy periods” (Hassard 1993:79). Occasionally there are “...upheavals in 
which accepted wisdom is replaced by a new way of seeing...,” which Kuhn 
considers to be a ‘paradigm’ shift (Kuhn 1962). In this approach, paradigms are 
incommensurate, with “separate sets of standards and metaphysical beliefs” 
(Hassard 1993:78): “rival paradigms cut up the world with different standards, 
different assumptions, different language” (ibid.). Yet the social sciences do not 
fit neatly into the Kuhnian framework; they are poly-paradigmatic, which means 
that more than one paradigm is operating at any one time (see Barnes 1990, 
Hassard 1993). Can people who work within the framework of different and 
competing paradigms talk to one another? John Hassard (1993:86-87) argues 
that people can be ‘trained into’ new paradigms, just as they can learn new 
languages and how to translate between them. Moreover, multiple paradigm 
research offers “several lens for its analytical scrutiny” (ibid.:88). 

Part of the process of being ‘trained into’ the dual paradigms of homeland 
and wilderness is to be able to deconstruct both concepts and understand their 
implications for political decisions and program development. It also entails a 
stance of respect and appreciation for what the concepts mean to their respective 
holders. 

Euro-Canadians will need to accept that cultural landscapes may need to 
be defined more broadly, or differently, than they have been accustomed to do. 
That is, they may be more than the “total assemblage of visible things that human 
beings have done to alter the face of the earth” (Lewis 1993:115; see also 
Rowntree 1986:580). It should help that in the past few decades overwhelming 
evidence has been presented about active Native manipulation of so-called 

‘natural’ landscapes, where once it was believed that such intervention did not 
exist, especially through the use of controlled burning (see, for example, the 
papers in Blackburn and Anderson 1993). Blackburn and Anderson (1993) 
interpret such intervention as human efforts to “domesticate’ the environment. 
Such evidence has led scientists to reconsider the dichotomies traditionally 
drawn between hunters/gatherers and agrarian peoples. But, we should not have 
to see direct physical intervention to accept that a landscape can be culturally 
constructed. This is the significance to this paper of the new western literature, 
which considers all representations of the landscape as socially produced. Once 
this conceptual leap has been made, non-Natives will find it easier to appreciate 
the spiritual and cognitive aspects that are important aspects of Native home- 
lands, and Natives and non-Natives can begin to look for ways to build bridges 
between their respective understandings. 
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Tobasonakwut Kinew’ 


There are two streams of thought from elders. One group of elders says, “Don’t 
be talking about these things because you’re going to denigrate what you’re 
talking about’. Another group says, “Talk about these things because if you 
don’t, how are the young people going to know these things?” 

You'll know by what I’m going to say where I’m coming from. I belong 
to the Lynx Clan, the pizhiw. It’s very important that I identify myself in this 
manner because that is who I am, who my family is, Another thing I find very 
important is that I have an Indian Affairs name, called Peter Kelly, but I’m not 
an Irishman so I’m back to Tobasonakwut. I totally rejected that other name. As 
I move forward in life, I find more people doing this. As recently as two days 
ago, I received a phone call from two people who wanted to change their names 
back to traditional names. This is something that is happening and it reinforces 
what I was told when I was growing up. It’s called ando pawachige n, which 
means ‘seek your dream, live your dream, understand your dream, and move 


* —Tobasonakwut Kinew, a political leader in Ontario, is an Anishinaabe elder, an Mite’iwin 
member, and a long time Sundancer. Text of the oral presentation transcribed by Kathi Kinew. 
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forward with your dream’. That determines how I’ve lived all my life, and how 
my parents lived. It points to the fact that when I go into the forest, often I realize 
I have been here before, although I know full well that I have never before set 
foot in this particular piece of land. This particular piece of forest reminds me 
of a different time. 

When I go to sleep at night, I may have a situation which I cannot 
comprehend. I make offerings, and invariably the choices I have to make to 
resolve the problem become clear. This is how I’ve always lived my life. 

Since I was born I’ve thought I must understand the sacred landscape 
within me so that I can function in whatever society I live in. I have followed 
this thought throughout my life. I’m a product of residential schools. At school, 
I was forbidden to speak my language for fear of being beaten up. That beating 
I received made my resolve to speak my language even stronger, and I’m a very 
fluent speaker today. I don’t agree that residential school wiped my language 
out. My determination to speak the language meant that I would always speak 
the language. 

As life goes on, I was inducted into the Mite’iwin for the first time, and a 
second time. The third time, my son was supposed to go into the Mite’iwin but 
he died before he did. This meant that I had to go in his place, so I went in. 

I talked to an elder whose name was Pikochiins. Pikochiins spent some 
time in jail because the authorities burnt his birchbark scrolls. There is no 
offence against burning birchbark scrolls as such but what happened was that 
he resisted. The Indian Agent came with the priest one day, and with the RCMP 
the following day, and Pikochiins resisted. He spent some time for resisting 
arrest. This is how they were able to burn his birchbark scrolls. 

When I went into the Mite’iwin, Pikochiins was my teacher, the one who 
initiated me. I asked him point blank, will there be a time when I can talk about 
these things in public. He said, “Certainly. If you can talk about these things in 
two hours, what you’ ve learned here in two years, go ahead.” 

I talked to Pikochiins about the birchbark scrolls. “This is not the only 
way to learn,” he said. Then he told me about Niikaannan. This is a word we 
hardly use in conversation any more. It refers to the spiritual brothers, four of 
them in one place. I asked, “Where are they?” And he replied, “You mean you 
don’t see them?” I pointed out to him that there were a number of things taking 
place here that I did not understand. So he said, if you don’t have the birchbark 
scrolls to teach with, then you use reed mats. If there are no reed mats, then you 
use the sacred tomahawks which are engraved. If there are no sacred tomahawks, 
then you use the sacred arrows. If there are no sacred arrows, then you use the 
sacred pipes. It became very clear to me why sacred items are carved or inlaid. 
That’s what they’re there for. I didn’t realize that before. 

I said, “What if you have no birchbark scrolls, no reed mats, no sacred 
arrows, and so on.” Pikochiins said, ““Then you should use and get to understand 
who you are. To understand the rock carvings and rock paintings”. “But they’re 
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coming back,” I said, “and what they’re doing is spray-painting these rock 
paintings and rock carvings”. I asked him what do we do then. He said, “Well, 
if they’re going to destroy the rock paintings and the rock carvings, then they 
should burn the sky.” That’s what he left me with. In traditional fashion, it was 
up to me to try to decipher what he said. 

Eventually, I came to understand that what he was really talking about 
was this: Over here to the east, there is a constellation called Pagonegiizhik, the 
hole in the sky, hole in creation. So many of our teachings are attached to this 
particular constellation. One of our teachings is, when someone dies, they go to 
this constellation. They move from star to star, until someone makes that 
offering of tobacco. Then the spirit of the deceased rests on that star, waiting 
for the ceremony to take place. 

As I went through life and experienced many tragic things in my life, I 
began to realize what he was talking about. What Pikochiins did say in fact was 
the four major stages of the journey that we have to take of the spirit world 
coincide with the four major stages of grieving. This is shock and confusion 
with denial, anger, making deals and bartering, and finally, acceptance. I didn’t 
realize that. I used to think, as I was going through residential school, that what 
the elders were saying doesn’t really make sense. Now it’s my responsibility to 
make sense of it. When I went back to the elders, they made it very clear to me 
that it was my responsibility. 

That is the way I see the Sacred Lands Conference: what this land is all 
about includes far more than the land that we see. There is also a teaching that 
the four layers of the sky, the four layers of creation refers to the four major 
stages of the thinking process. The Creator came through pagonegiizhik, the 
hole in the sky, and arrived on earth with such a tremendous impact, going down 
four layers. The bear carried the miigis (shell) four years till he brought it to the 
surface. That refers to the four major things that happen to us in our subcon- 
sciousness. So in dream interpretation, in the interpretation of the stories, of 
teachings that are given to us, then we must take into consideration eight levels 
of consciousness. At certain points, your dream fits into a certain category. If 
it’s strictly a thinking process, if it’s an intuitive process, then you have to figure 
out where it fits. I am essentially talking about the sacred landscape within us 
as Anishinaabeg. 

There are many teachings associated with each category. In considering 
this, I’ve been able to put a lot of things into perspective as to what happens in 
the future direction. Invariably, when I’m in a problematic situation, as I’ve 
faced many times, I go to these teachings about our sacred landscape. When I 
go out to fast, as our people often do, then I find that having connected myself 
back to earth, back to the trees, back to the lake, then there is a peace that comes 
with it. There’s a serenity that comes with it. Then it’s so much easier to find 
direction. This is what the elders were talking about. Now I’m older, I think 
about it now. “Yea, that’s what the elders were talking about ando pawachige 


DEFINING SACRED LANDSCAPES 35 


Tobasonakwut Kinew 


n’. I hope that there’s going to be more respect for the rock carvings and rock 
paintings. 

Finally, in the rock paintings in Lake of the Woods, it’s been said to us 
by learned scholars from universities all over the world, no one is able to 
interpret those ancient paintings. Why don’t they ask me? I’ve been trained in 
the birchbark scrolls of the Mite’iwin. What I saw in the birchbark scrolls 
coincides with what is imprinted in the rock paintings and rock carvings. I don’t 
think we’ ve lost this knowledge. We still have it. 

The essence of the language is the essence of what the land is all about. 
It is the essence of what the sky is all about and it is the essence of who we are 
as people. Our language relates the landscape, both in our spirit and in the land. 
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All lands and water are sacred. From time imme- 
morial Aboriginal peoples have shown respect to 
Mother Earth for their rights to use the land, water, 
and other resources. When treaty rights were intro- 
duced, they were made to last forever by using the 
power of Mother Earth. In this subsection Mervin 
Huntinghawk, Dennis White Bird, and Terrence 
Nelson share their philosophies as First Nations 
leaders on their inherent rights and the relationship 
between these rights, treaty rights, and Sacred 
Land. 


Since Time 
Immemorial: 
Treaty Land 
Entitlement in 
Manitoba 


Mervin Huntinghawk’ 


As an Elder, within the Treaty Land Entitlement (TLE) negotiations, my 
personal contributions were to the TLE negotiations, were among other things 
to offer prayers for the negotiators, including the Federal and Provincial repre- 
sentatives, and ask the Creator for guidance and to offer better understanding 
with one another. We gave the other elders at the negotiations tobacco and asked 
them for prayers each time we needed strength for the negotiations. 


Full Rights to Our Land 


Before the arrival of Europeans we had full rights as people, as Aboriginal 
People. We had rights to lands and water. These resources provided our homes, 
gave us wealth and identity. We had rights to use land and its plants for medicine. 
We had ownership collectively. We are the First Nations people and this is our 
land. Our mothers’ mothers, and fathers’ fathers have lived in this land, since 
time immemorial. We are the caretakers of this land, and respect the earth as 
our mother which gives us life. The teachings of our elders educate us to give 


* Mervin Huntinghawk is an elder and councillor from Rolling River First Nation, Manitoba, 
working with the Treaty Land Entitlement negotiations. Text of oral presentation transcribed 
by Dennis Peristy, Land-Use & Resource Analyst for Treaty and Aboriginal Rights Research 
Centre of Manitoba, Inc. 
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something back when we take something from the earth. When we take plants 
from the earth, we offer tobacco to our Mother Earth. 

When our First Nations people were the only people in this land, there 
were forests that kept the earth clean and fresh. The tree is considered most 
sacred to the First Nations people. The tree is our Grandfather. The tree is our 
interpreter in our Sundance. It is placed in honour at the centre of the Sundance 
Lodge, and other ceremonies. Also considered with respect is the stone, the rock, 
which we also call Grandfather and is used in many of our ceremonies. All these 
come from the earth, the land that we live in. 

Every part of the soil is sacred in the estimation of our First Nation people, 
every hillside, every valley, every plain and every forest. Forest and land were 
God-given for the use of our First Nation people. Our elders loved the land and 
never wanted it any other way. Our elders said the animals, the birds were given 
for our use. Our spirituality teaches us how to remain in balance with the land 
and all the things in it, the spiritual life of it. Our elders taught us that earth’s 
bounty was to be used properly and carefully, with love and respect, not 
exploited or damaged. 


Traditional Sacred Lands 


Many First Nations people have traditional Sacred Lands. We, as First Nations 
people, have an inherent right to worship and visit these Sacred Lands. We want 
our traditional Sacred Lands respected. Where I am from, we have our tradi- 
tional sacred areas. One of them, is now known as Riding Mountain National 
Park. When the White Man first came to North America and saw people living 
on this land, I think he did not understand how our people lived. When we listen 
to our elders, we hear of how our people lived and about their values. They spoke 
of respect for the earth and how we tried to take care of it. They developed 
knowledge, wisdom, and values for everyday life. Many in Canada have similar 
values. If the government will only listen to us, they will learn how to take care 
of the land. We are people of this land, we still live off of the land. We survived 
off this land and this is one thing which will never be taken away from us. We 
were free to chose when to hunt, shared what we killed, and had a clear 
understanding of what was ours. 


Our Treaties and Sacred Ways 


Our treaties were entered into by using the sacred ways of our First Nations 
people, that is, the sacred pipe, sacred tobacco, sacred sweetgrass, and sacred 
power of our Mother Earth. Our treaties were made to last forever: As long as 
the sun shines, the river flows, and the grass grows. Through treaty it was 
understood that the settlers would use the land for agricultural and other 
purposes related to homestead economy. It was also understood that the First 
Nations would have access to and benefit from natural resources and all other 
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lands. By entering into the treaty, the Crown accepted certain responsibilities, 
fiduciary and otherwise, which the federal government would administer and 
uphold. The failure of the federal government to uphold responsibilities and to 
obey the terms of the treaty is well known, well documented and notorious. 
Among its failures, the Crown has not provided First Nations with access to 
their resources, instead the Crown has appropriated the resources for its own 
use. The government has not permitted the First Nations, to share in the control 
and management of the resources. In 1930, the government entered into a series 
of agreements with the province through which it committed the transfer of 
unoccupied lands and resources. There was no consultation with the First 
Nations to define, permit, and engage in legal actions on their own behalf. In 
making the transfer, the federal government did not consider, or act to protect, 
the First Nations’ interests. The agreements were later confirmed by Parliament 
by each of the three provincial legislatures. Parliament actions could now be 
considered null and void. The conduct of the federal government appears to be 
contrary to its treaty and fiduciary responsibilities. 

It has been agreed that many promises or verbal agreements made to treaty 
signatories and the First Nations people were never fully understood. Like the 
treaty negotiators, the First Nations regarded the treaty-making process as an 
important step for ensuring peace and a land base for the future. However, the 
Indian treaties were all still considered by First Nation people to be an accla- 
mation of sovereign rights, even though the Indian treaties mentioned and 
named the Chiefs and headmen who signed the treaties on behalf of First 
Nations. 

The evidence suggests that the First Nations gathered in large numbers 
for the treaty negotiations. It was customary to exchange gifts prior to the 
negotiation process, a practise that continued into the 19th century. The impor- 
tance of these negotiations by the First Nations was marked by the pipe 
ceremonies. Any commitments and agreements made during a pipe ceremony 
were considered sacred. Anything which was not mentioned or discussed in 
negotiations leading up to the signing of the treaty was understood to remain 
the right of the party that held those rights. In the treaty negotiations, we never 
gave away our inherent rights, our authorities, or our jurisdictions. Land and 
resources were never signed away in our treaties. Our treaties were meant to 
protect our rights to the land and to provide a base for a lasting relationship with 
the Crown. They represent political arrangements which we gave to the Crown 
in order to regulate how we shared our land and resources in nation-to-nation 
relations. Our right to govern ourselves was never given up in our treaties. Our 
political systems continued to exist to govern, protect, and serve our people up 
to this very day. Many non-Natives believe that the land is theirs and their 
government also seeks to gain our treaty and Inherent Rights by passing on 
constitutional laws which violate the spirit and intent of the treaties. As I have 
said before, we have never given up the right to govern ourselves and have 
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continued to maintain control of our land and resources. Treaties were meant to 
protect our traditional rights, our economic jurisdiction over hunting, fishing, 
trapping, gathering, and resources. The spirit and intent refers to the entire 
package of hopes, promises and understandings which each of the Indian 
signatories had with them as they touched the treaty pen to mark the agreement 
with the Crown. Making treaties was a natural activity with the First Nations of 
this continent long before the Europeans arrived. The way they recorded their 
agreement was different. From the newcomers, the First Nations considered 
what the European said and how they said it. When they marked their X’s on 
the treaties with the Crown, the First Nation leaders knew the details of the 
treaties would live on with their families and in those of the Elders. They knew 
all the promises and the spirit in which they were made would be passed on with 
the younger generations by a system that has existed over thousands of years. 
In the aftermath of the agreements with the Crown, the First Nations realized 
that the promises recorded did not reflect or understand the spirit and intent of 
the commitments. The treaty in text fell short of the promises. 
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Good morning, Elders, Honoured Guests, Brothers and Sisters. I think that it is 
time we talked about the Sacred Lands of the Anishinabe People. I would like 
to thank my friend, Charlie Nelson for his opening prayer where he offered 
tobacco and burned the sweetgrass, and I thank him for his recognition and 
prayers to the Creator. I offered tobacco before I left this morning to seek 
wisdom and also that I may not hurt or mislead anyone in my presentation. I am 
pleased and honoured to be here to present my own understanding and the 
understanding of my community on the sacredness of this land. 

I am Chief of the Rolling River First Nation. I have been the Chief for 
sixteen years. Another duty I have is as Chief Negotiator of the Treaty Land 
Entitlement Committee which represents nineteen First Nations in Manitoba 
that have validated claims with the federal government for more land. I have 
been working with Councillor Huntinghawk, who presented before me. He has 
been on council for almost 30 years, and he worked with my stepdad, who was 
the Chief before me. He has been a wealth of knowledge and inspiration as we 


* Dennis White Bird has been the Chief of the Rolling River First Nation for 16 years and is the 
chief negotiator of the Treaty Land Entitlement Committee for Manitoba. Text of oral 
presentation transcribed by Dennis Peristy, Land-use and Resource Analyst for Treaty and 
Aboriginal Rights Research Centre of Manitoba, Inc. 
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continue with this fight. We will always carry that information for ourselves and 
our grandchildren for the future generations. 

What I want to share with this gathering is that I have attended university 
and have taken Native Studies classes as well. The majority of my experiences 
that I share with you come from my own community in the practice and 
participation in ceremonies that my community still continues to have at this 
time. Those ceremonies include the Sundance, the Sweatlodges, the Name-Giv- 
ing ceremonies, and the Feast for the Dead. 


Treaty Land Entitlement 


On the subject of Treaty Land Entitlement, one of the first responsibilities was 
to try and correct the history that has been circulating for the last 400 years. The 
history as we understand it, is not how it is taught in our educational system. It 
was our responsibility to change that educational system, to change the people 
that have been involved in that educational system, and to change the govern- 
ment and their policies. In Treaty Land Entitlement, it was our first role and 
responsibility to change the mentality of those people who sat across the table 
from us, because the history that they brought to our table was one of fallacy 
and lies. They would not recognize that the First People were responsible for 
caring for this land, Turtle Island. Instead, what they brought to the table to us, 
was that First Nations people came across the Bering Strait and eventually 
dispersed across Turtle Island. They even talked about our being one of the lost 
tribes of Israel. I don’t know where that came from. As well, they talked of some 
of us coming from the southern route, through Mexico and from South America 
and inhabiting the whole North American continent. But that is not true. We do 
have a traditional view. Our elders have taught us that the land, the components 
of the land, the water, was given to us by the Creator. 

What we have been told in the ceremonies and what a lot of our elders 
have told me, was that at the time of Turtle Island Creation, there was a model, 
a figurine made from the clay, made from the earth, of a man. The Creator blew 
four times into that model and after the fourth time it came to life, and that’s 
where man came from. He was given the responsibility to take care of Turtle 
Island. He was given this land. It was his land. We have also been told that the 
four major races were given their own territories. This belief is supported by 
legends and by the oral history of our people. 


Traditional Teachings 


I was a teacher, teaching history and Native studies. I did not grow up on the 
reserve. I did not know about the traditional ways. I did not know about the 
traditional story. My stepfather came into the school and saw the principal. He 
argued very loud, bringing the message of traditional teaching. From that time, 
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I set out with other teachers involved in history to find out what the traditional 
teaching was, and that is what I have to share with you. 

The land provided all our basic necessities, and one of the teachings was 
to live in harmony with nature. That’s the sacredness of this land. We have a 
relationship that directly connects us with this land because we came from there. 
It is our responsibility to respect that land. When we talk about this relationship 
we mean with our Father, our Mother Earth, our Grandfather Sun, our Grand- 
mother Moon, as well as our brothers and sisters being the animals and the birds 
and the fish. That is the relationship, that is sacredness, because in our teachings 
we are taught to respect, we are taught to respect one another, we are taught to 
respect ourselves. As my elder indicated, prior to European contact, our people 
were self-sufficient and self-governing of the land and the resources. For 
thousands of years this has been so. The First Nations have lived off the land, 
depending on the same resources. This taught me what conservation is all about. 

One of our other teachings was to look seven generations ahead in terms 
of the people that we represent and this is us. When I look in my own community 
at the Chiefs that have been there, I believe that I am the seventh Chief in my 
community. I believe that I am the seventh generation from the time that 
negotiations began for the land. And here I am being the spokesman for nineteen 
First Nations, but I’m here. Sometimes I’m scared, but I do have elders in my 
comer that provide wisdom for me, that provide guidance, they counsel me and 
they offer their prayers in their ceremonies. I have gone in the ceremonies with 
them to talk about Treaty Land Entitlement. That’s what makes it sacred. 

A delegate commented: You obviously have a different perception of time 
in regards to the land? 

Dennis White Bird replied: Yes, the time that you have is linear, it starts 
here and ends here, just like this session. The time that we have is circular, it 
never ends, it just keeps going and going. When we talk about time, we look 
seven generations ahead. How is it going to effect these people a hundred, two 
hundred years from now? That is what we mean. That is what our elders mean. 
Look to the future, be very futuristic. A delegate asked: Were you able to change 
any policy and the attitudes of government representatives in the negotiations? 

Dennis White Bird continued, I am not sure if we changed any attitudes, 
but at least what we did was give them a damn good education at our expense 
and our time. In terms of the policy, the policy is always there, and we have 
tried. Policy is not law and we have tried to bend it in the best way that we could, 
in terms of the people that were sitting across the table from us. We have tried 
to correct the history that they carried with them because today’s educational 
curriculum tells us that there is no place for Native people in history. It’s just 
not there. The history that I grew up with, I was a savage, I was a heathen, I was 
a non-believer, I was a pagan and yet I had my own religion. And this morning 
when I offered tobacco, I prayed to my Creator, and all the way I was driving 
over here I was talking to my Creator, “Please give me strength”. I was kind of 
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scared being in a university with professors with Ph.D.s and what not, it puts 
fear in my heart, but I’m not about to change my beliefs and attitudes. 


Thank you. 
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Our Rights are 
Inherent Because 
We are Anishinabe 


Terrence Nelson’ 


My Anishinabe name is Mush-Ko-Dah-Be-Shik-eese. I am a member of the 
Lynx Clan, of the Anishinabe Ojibway. I am a member of the O-KII-JI-DA 
Society. I come from the Roseau River Anishinabe First Nation which is about 
sixty miles south of Winnipeg. In Ojibway Roseau River is known as Ba-gwan- 
nish-kee-se-be. 

In 1913 the Selkirk locks were built on the Red River north of Winnipeg. 
This dam stopped the sturgeon from coming south each spring to spawn in the 
Roseau River. By 1920 the inherent strength of the people of Roseau River had 
been drastically changed. We didn’t have the nutrients that the sturgeon diet had 
provided for our people. The sturgeon was part of our medicines. By 1920, when 
the influenza epidemics occurred over half of our population died. Less than 
one hundred people were left alive in our community. At the time of the 1871 
Treaty #1 negotiations, Roseau River negotiators represented 1100 people. If it 
were not for the epidemics, starvation, and deliberate economic pressures put 
on our people, we would have had a population today in Roseau River of over 
12,000. We have a current population of 1666 registered, enrolled members. 
Over ten thousand people are missing from our population. 

It is important that people understand the issues that are here today. I have 
written this document called Documentation on Canada’s Genocide. It is 
important because in the last 25 years we have had over 104 deaths in our 
community. We documented them to be unnatural deaths that should not have 
occurred. Our research shows that by pro-rating the deaths at Roseau River 
against the population of Treaty Indian people in Canada, it is estimated that at 


* Terrence Nelson (Mush-Ko-Dah-Be-Shik-eese) is from the Lynx Clan, Anishinabe Ojibway, 
O-KII-JI-DA, Rosean River Anishinabe First Nation, Manitoba. Text of oral presentation 
transcribed by Kathi Kinew. 
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least 33,000 Treaty Indians died unnecessarily in the last 25 years. This means 
that every year over 1000 Treaty Indians die unnecessarily; that a community 
like Roseau River which has an on-reserve population of 960 is wiped out every 
single year. I am not talking about genocide 100 years ago, I am talking about 
1996, I am talking about genocide in Canada today. 

Anyone who knows me, knows that I am an activist. I have been an activist 
for years. I carry in my heart this warrior spirit that comes from my family. If 
you look at the back of the jackets my brother Charlie and I are wearing, it says 
Lynx Clan. The Lynx Clan is a sub-clan of the Marten Clan and in the traditional 
Ojibway clan system of governing, the Marten Clan carried the responsibility 
to protect our people. 

One of the things that the warrior society did was to carry four principles. 
They are duty, responsibility, obligation, and loyalty. Duty and responsibility 
are a personal commitment, a personal contract with the Creator. Obligation and 
loyalty are societal disciplines carried by the warrior society. These are some 
things that are missing in our communities today — a personal sense of duty 
and responsibility, and a societal sense of obligation and loyalty to the nation. 
The true O-KII-JI-DA never speaks of their rights before there are reminders of 
their duty, responsibility, obligation and loyalty. These teachings are missing. 

Our treaty is no more than paper. The most important aspect of the treaty 
is the honour of the people who put their name on that document. Who is going 
to sign a paper that protects sacred sites? Are those people who are going to sign 
that document going to have honour? When I talk about protection of my land 
or the land of my children, my descendants, I know that we have lost the use 
and benefit of over 99.6 % of our land at Roseau River. We had 3000 square 
miles of land prior to the treaty. Today we have 12 square miles of land left. We 
lost 99.6% of our land. 

At the time of treaty we were given many promises by Canada. Based on 
those promises we conditionally ceded most of our land to non-native people. 
If we still had the land, and if our right to our lands were respected, today we 
would be entitled to a minimum of 140,000,000 dollars a year in land lease revenue. 
That is just for Roseau River alone. The reality is that today Roseau River receives 
6,000,000 million dollars a year from all sources. We are missing over 
134,000,000 dollars every year. 

Canada said the difference would be made up in non-monetary commit- 
ments, the obligations in relation to the conditions of treaty. We conditionally 
surrendered our land. We did not totally give it away - it was a conditional 
surrender. In lieu of the 134,000,000 dollars a year, we are supposed to have no 
Canadian taxation; we are supposed to have hunting, fishing, and gathering 
rights within the conditionally ceded and unceded territory; we are supposed to 
have access to sacred sites. So how are these rights protected? They are protected 
by the oral traditional knowledge passed from one generation to the next. 
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I had a great grandfather whose older brother Ah-sin-nee-nin was at the 
actual treaty negotiations in 1871. At twelve years old, he and a number of other 
young boys were made to sit at the negotiations. He carried that message all of 
his life. He was 87 years old when he died in 1946. His younger brother 
Bay-she-go-gah-bo, Joe Pierre, died in 1964 at the age of 85. I was already 11 
years old and I remember Joe Pierre, the last of the old time medicine men. My 
father was born in 1929 and died in 1995. For 66 years my father also carried 
the message of what was negotiated and promised in Treaty #1. Today I carry 
that message. So no one can lie to me about what was negotiated, about what 
was Said at the treaty. 

The real protection we have for our rights is what we carry in our hearts. 
The real protection of our rights is in what we teach our young people. If we 
carry our duty, responsibility, obligation, and loyalty to the future generations 
in our hearts, we have the greatest protection that there is. Don’t ever let go of 
what was promised to us in exchange for our lands. Understand that your rights 
are inherent and do not come from treaty. They do not come from any paper. 
They are inherent because we are Anishinabe. 

Miigwetch. 
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Hl. PHILOSOPHY OF 
SACRED LAND 


First Nations, Inuit, and Métis philosophies on Sa- 
cred Land are integrated with all aspects of culture, 
including language and belief systems. Sacred 


space is an integral part of Aboriginal peoples’ 
internal and external being. An understanding and 
appreciation of internal and external sacred space 
is critical to understanding the link between Abo- 
riginal sovereignty, governance, and self determi- 
nation within a cultural context. The papers in this 
section share perspectives from several Aboriginal 
cultures. An introduction to Taoist philosophies 
provides an intriguing comparison which under- 
lines the importance of culturally-based education, 
thereby reinforcing traditional Aboriginal belief 
systems related to Sacred Land. 


From Valladolid to 
Ottawa: The 
Illusion of Listening 
to Aboriginal People 


Dale Turner 


We have discarded our broken arrows and our empty quivers, for we know 
what served us in the past can never serve us again ... Itis only with tongue 
and speech that I can fight my people’s wars. 


Chief Dan George 
My Heart Soars 


Introduction 


The recent Royal Commission on Aboriginal Peoples is not anomalous among 
the deeds of colonialist powers. The identity and status of the world’s Aboriginal 
peoples has long fascinated Old World European empires and subsequently their 
recent colonial offspring governments in the New World. In a sense, the first 
“Royal Commission on Aboriginal Peoples” occurred in Valladolid, Spain in 
1550. I am referring to the now infamous ‘Valladolid Debate’ in which two 
learned Spanish theologians argued over the essential nature of the Indians in 
order to determine whether the war waged against them in the New World was 
morally justified. Sepulveda argued that the Indians of the New World were 
‘slaves by nature’, which meant that they were irrational and inhuman; most 
importantly, the logical conclusion was that the Indians had no rights and the 
Spanish Crown could deal with the Indians in any way they saw fit. Opposed to 


* — Dale Turner is a Teme-Augama Anishnabai completing his doctoral studies in Philosophy at 
McGill University, Montreal. 
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Sepulveda was Barolome de Las Casas, a Dominican monk, who argued that 
the Indians were rational human beings, therefore they had legitimate rights, 
even rights of political sovereignty. However, Las Casas also characterized the 
Indians as ignorant pagans in need of a good Christian education. 

This debate, especially to Aboriginal ears, can be rightly characterized as 
a morally bankrupt philosophical enterprise, but we should not reject its signifi- 
cance too quickly. An examination of the debate shows quite clearly that 
Aboriginal voices did not participate in the Spanish dialogue that characterized 
the nature of their identity. I will briefly examine the Valladolid debate to show 
how Aboriginal voices were excluded from Euro-centric discourse about the 
nature of the Indian. Sepulveda and Las Casas are typical of the kind of dialogue 
that has persisted throughout the long historical relationship between Aboriginal 
peoples and the European newcomers. It is a Euro-centric dialogue, one con- 
sisting almost entirely of non-Aboriginal views. Aboriginal voices, if they 
participate at all, do so in a manner such that their views are either distorted, 
ignored, or simply rejected as unnecessary and unimportant. 

In its present context, at least in Canada, the voices of Sepulveda and Las 
Casas are echoed in the writings of Melvin Smith (1995) and Will Kymlicka 
(1989, 1995) respectively. Smith’s notoriously anti-Aboriginal book Our Home 
or Native Land is a Sepulveda-like apology for maintaining the destructive and 
genocidal government policies which continue to control virtually every aspect 
of Aboriginal life (Smith 1995). Will Kymlicka’s work, however, tells quite 
another story. He is, first of all, a strong advocate for Aboriginal self-govern- 
ment. In principle, his work ought to be seen by Aboriginal peoples supporting 
Aboriginal conceptions of their sovereignty. However, I claim that Aboriginal 
peoples should be wary of protecting their sovereignty using Kymlicka’s 
argument that Aboriginal rights are a special class of minority rights. 

In the end, Kymlicka’s imaginative attempt to reconcile the principles of 
political liberalism with the Aboriginal right of self-government does not 
capture the rich meaning of the various forms of Aboriginal sovereignty. 
Kymlicka’s liberalism may be a clever, even viable, solution towards protecting 
Aboriginal rights of self-government within the Canadian state, but Aboriginal 
peoples, as they found themselves in the Valladolid debate, are once again 
silenced voices in the theoretical discourse about the status of their sovereignty. 


The Valladolid Debate 


The Valladolid debate — held in Valladolid, Spain in 1550 — came about 
because the Indian population had declined in such drastic numbers in the New 
World that the Spanish landowners, or hidalgos, were beginning to worry about 
who would be able to do all of the back-breaking work in their ever expanding 
search for wealth. In a little over fifty years, Spain’s possessions had grown to 
include, not simply the outlying islands in the Canibbean, but all of Mexico, parts 
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of Central America and the lower United States, and a large part of South 
America. From the 1520’s on, largely because of the tireless work of the Do- 
minican priests in the New World and Spain, there was a growing concern 
amongst the Spanish intellectual elite that the Spanish could not justify their 
heinous acts of violence against the Indians. The Valladolid debate is unique in 
that it represents the first time in history that a conquering nation stopped its 
military actions in order to consider whether their so-called war against the 
Indians was morally justified. The debate was instigated in the political environ- 
ment of this growing ‘public’ concern in order for some of Spain’s most learned 
theologians to gather and reflect on the puzzling nature of the Indians in the New 
world, and whether Spain was morally justified in waging war against them. No 
matter what the outcome, from the time of Columbus’ first contact in 1492 to the 
Valladolid debate 58 years later, the political and social reality of the Indigenous 
peoples of the New World had changed drastically forever. 

The first debater was the Aristotelian scholar and humanist Juan Gines de 
Sepulveda. He argued in his dialogue, Democrates, that war against the Indians 
in the New World was morally justified and the brutalities brought to bear on 
the Indians were not only necessary, but morally sanctioned by natural law. 
Sepulveda’s arguments were supported mainly by three sources: Aristotle (in 
particular his theory of natural slavery), scriptures, and natural law (Pagden 
1982). Ironically, Bartolome de Las Casas, the other debater, used many of the 
same sources as Sepulveda in order to defend the rights of the Indians. Las Casas 
argued that the Indians were simply ignorant of Christianity, and they must be 
converted by peaceful means as taught by St. Paul Un Defence of the Indians 
1992). However, while both Las Casas and Sepulveda argued about how to 
characterize the nature of the Indians, they did not object to the legitimacy of 
the Spanish presence in the New World. They differed only with respect to how 
the Indians ought to be treated. Sepulveda argued for forced conversion where 
violence could be condoned; Las Casas argued for peaceful conversion by a 
proper education, a show of Christian love. 

Essentially the two debaters differed over the meaning of ‘barbarian’. 
Sepulveda characterizes the barbaric nature of the Indian thus: 


... [barbarians] are those who, either because of their evil and wicked 
character or the barrenness of the region in which they live, are cruel, 
savage, sottish, stupid, and strangers to reason. They are not governed by 
law or right, do not cultivate friendships, and have no state or politically 
organized community. Rather, they are without ruler, laws, and institu- 
tions. They do not contract marriage according to any set forms and, 
finally, they do not engage in civilized commerce. They do not buy, they 
do not sell, they do not hire, they do not lease, they do not make contract, 
they do not deposit, they do not borrow, they do not lend. Finally, they 
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enter into none of the contracts regulated by the law of nations (In Defence 
of the Indians 1992: 32). 


Las Casas argued that the Indians were ‘barbarians’ in a different sense. 


There is [another] kind of barbarian, which includes those who do not 
acknowledge Christ. For no matter how well governed a people may be 
or how philosophical a man, they are subject to complete barbarism, 
specifically, the barbarism of vice, if they are not imbued with the 
mysteries of Christian philosophy. Now these vices can be cleansed only 
by the sacraments and the power of the Christian law, which is the only 
unspotted law that ‘converts souls’ and frees and cleanses the hearts of 
men from every vice and superstition of idolatry, from which springs the 
source of all evils that make both private and public life miserable and 
unhappy (Jn Defence of the Indians 1992: 50). 


Las Casas, while believing relatively strongly in the legitimacy of Indian 
cultures, is nonetheless committed to converting the Indians to Christianity. 
Later in his Defence Las Casas states that “All government comes from God” 
(In Defence of the Indians 1992: 61). This is a significant claim, central to 16th 
and 17th century European political thought, but Las Casas argues that the 
Church’s power over non-believers is habitual, or potential, not actual, in the 
following way. 

God, because he is perfect, holds absolute power over all men [sic], 
Christian and non-Christian. However, there are two relationships of power 
involved, the first is potential power, the second is actual power. God has 
potential power over all men, however, he has actual power only over men who 
have embraced Christianity. The actual power over Christians is manifested in 
the authority of the pope, who acts as God’s representative on earth. The pope, 
then, can delegate Kings, or Emperors, to act on his authority within the 
Christian world. But the pope does not have actual power over non-believers 
since God himself only has potential power over them. Unbelievers have to 
atone for their false beliefs in the afterworld, but in the human world, God only 
has potential power over them. Therefore, since unbelievers do not fall under 
the actual authority of the Church, it follows that Christian kings do not have 
power over unbelievers either. However, if the Indians accepted the doctrine of 
the Christian Church, they would, in effect, consent to the Church’s authority. 
This was Las Casas’ strategy. If he could bring the Indians to accept Christianity, 
they would consent willingly to become Christians, accept the authority of the 
Church, and hence become Spanish citizens. Las Casas refers time and time 
again to the docility of the Indians and their receptiveness to Christian conver- 
sion (In Defense of the Indians 1992). 

I want to stress that Las Casas’ characterization of the Indians does not 
recognize seriously Indian notions of spirituality. Although Las Casas shows an 
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immense amount of respect towards the diversity of Indian languages and cul- 
tures, the fact remains that the Indians are non-Christians. The fact that Indian 
conceptions of spirituality had existed for thousands of years, long before the 
advent of Christianity, seems irrelevant to Las Casas. The Indians can form 
self-governing nations equal in political legitimacy to those of European na- 
tions; however, there is an added proviso: the Indians themselves could never be 
fully happy until they embraced Christianity. This, in effect, places a limitation 
on Las Casas’ recognition of the legitimacy of Aboriginal sovereignty. A rich 
conception of Aboriginal sovereignty would recognize the legitimacy of both 
Aboriginal forms of government and their religious and cultural views. If Las 
Casas had advocated this view of Aboriginal sovereignty, he would have argued 
for the Spanish, including the missionaries, to leave the New World. 

In this brief discussion, I have left out one significant point: during the 
time of first contact to the time of the Valladolid debate in 1550 the Indigenous 
peoples of the New World experienced at the hands of the Spanish conquista- 
dors, genocidal violence (Stannard 1992). There can be no doubt that their 
actions did not go entirely unnoticed. Dominican priests were strongly opposed 
to the practices of the Spanish landowners in the New World and they worked 
tirelessly, on both sides of the ocean, to influence the Spanish royalty in order 
to improve the treatment of the Indians in the New World. The civic unrest 
created between these opposing factions ultimately brought about the Valladolid 
debate. The dismal fact remains that nowhere in this process was there space 
for the participation of Indigenous voices. In other words, the Indigenous voices 
were silenced in both practice and in theory. We can see clearly that the 
destructive practices and philosophical language used to justify their legitimacy 
are inherently racist and archaic, but as I will attempt to show in the next section, 
not much has changed for the world’s Indigenous peoples. The violence may 
not be as barbaric and unfettered (Stannard 1992), but the relationship between 
Indigenous peoples and the European newcomers is still driven by the arrogant 
Furo-centric assumption that their cultures, philosophies, and religions are 
superior to the diversity of Indigenous cultures, philosophies, and religions. 


Aboriginal Sovereignty and Political Liberalism 


We are no longer talking about the nature of Indians in the offensive language 
of Aristotle’s theory of natural slavery, but the status of Aboriginal sovereignty 
remains marginalized within the dominant discourse of liberal political theory 
(e.g. Gisday Wa and Delgam Uukw 1992, Alfred 1995, Cardinal 1969, Dock- 
stator 1993, Macklem 1993, Morse 1991, Royal Commission on Aboriginal 
Peoples 1993, Six Nations 1924, Slattery 1979, Tully 1994, 1995, Turpel 1992, 
Turpel and Mercredi 1993, Barsh and Henderson 1989, Lyons 1992, Grand 
Council of the Crees of Quebec 1995, Wub-E-Ke-Niew 1995, Kymlicka 1989). 
Kymlicka’s language of protectionism is similar in spirit to the arguments of 


PHILOSOPHY OF SACRED LAND 57 


Dale Turner 


Las Casas. That is, Kymlicka recognizes the legitimacy of Aboriginal claims of 
self-government, but his characterization of those rights stays within the con- 
fines of political liberalism’s moral assumptions which ultimately guarantee the 
supremacy of the sovereignty of the Canadian state. There is no shortage of 
Sepulveda-like voices in Canada, but Melvin Smith 1s the best example; essen- 
tially, he claims Aboriginal sovereignty does not exist and Indians, like children, 
can be dealt with as the state sees fit. I shall not focus on Smith’s work in this 
discussion as its message is clear — terminate all discussions of Aboriginal 
sovereignty and renew government assimilation policies that will force Abo- 
riginal peoples into mainstream Canadian culture. 

However, Kymlicka’s sophisticated writings on multicultural citizenship 
are another matter. Kymlicka is a strong advocate of Aboriginal self-govern- 
ment, and in practice he recognizes the fundamental legitimacy of Aboriginal 
governments. But, as I will show, Aboriginal voices do not need to participate 
in political liberalism’s discourse about their rights. Kymlicka’s theory, at least 
in principle, allows for a discussion of the recognition of Aboriginal sovereignty, 
but the language of liberalism, at least in practice, remains committed to the fact 
that Aboriginal communities become part of the Canadian state. Kymlicka’s use 
of the term ‘incorporation’ suggests that the numerous contexts in which 
Aboriginal communities become part of the Canadian state may be suspect; 
however, he still characterizes the dynamic aspect of incorporation to mean that 
Aboriginal communities gave something up in order to receive something from 
the Canadian state. I argue that to think of incorporation as a process where 
Aboriginal communities ‘gave up’ certain powers and privileges is to miss the 
significance of Aboriginal sovereignty. 


Kymlicka’s Liberalism 


Kymlicka begins Liberalism, Community, and Culture by stating that he will 
examine the “broader account of the relationship between the individual and 
society” (1989: 1). In other words, he is interested in the individual’s sense of 
belonging to a community and, therefore, to a culture. He purposes to defend a 
brand of liberalism, influenced by Rawls and Dworkin, against communitarian 
objections that their liberalism suffers from a ‘thin’ theory of culture (e.g., Rawls 
1971, 1993, Dworkin 1977, 1981, 1985). That is, contemporary liberal theorists 
attach little value to the role that culture plays in shaping an individual’s moral 
and political identity. This brand of liberalism is, supposedly, unable to deal 
with a rich, or ‘thick’ theory of culture, especially given the diversity of cultures 
prevalent in most constitutional democracies (e.g., MacIntyre 1981, Raz 1986, 
Taylor 1990, Walzer 1983, Sandel 1982, Young 1990, Mackinnon 1991, Geertz 
1973, Carrithers 1992). 

Secondly, Kymlicka focuses on liberalism as a normative political phi- 
losophy. This means he will provide what he takes to be the fundamental moral 
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commitments made by a liberal political theory. Political philosophers argue 
over what one’s essential interest.is when deliberating about her or his moral 
status in the world. For Kymlicka, our essential interest is the fact that we 
attempt to live a good life; that is, we value most those things that a good life 
contains. However, the current beliefs we hold may be the wrong ones. There- 
fore, it is imperative that we be able to deliberate so that we can change our 
munds (if we consider certain beliefs that we hold to be inimical to the good life). 
So, for Kymlicka, our essential interest is living the good life — not the life we 
currently believe to be good (1989: 12). 

Next, we must revise these beliefs from ‘the inside’. An individual can 
lead a good life only if the choices she makes are made according to the values 
that she holds to be true. Kymlicka offers two preconditions to the fulfilment of 
our essential interest in leading a good life. First, we must lead our life from the 
inside, that is, from the set of beliefs we value as the best ones for our pursuit 
of the good life. Second, we must be free to question these beliefs (1989: 13). 

Kymlicka introduces culture into his theory simply because it is a fact that 
we must evaluate our beliefs from within the context of a culture. But, at least 
in the earlier Liberalism, Community, and Culture, he does not offer a substan- 
tive notion of what he understands culture to mean. This is because he is not 
interested in exploring culture per se, but rather in establishing a set of rationally 
devised cultural conditions: “... individuals must have the cultural conditions 
conducive to acquiring an awareness of different views of the good life, and to 
acquiring the ability to intelligently examine and reexamine these views (Kym- 
licka 1989). These cultural conditions must allow individuals to live their lives 
from the inside; further, they must have the freedom to question these beliefs in 
the light of whatever information and examples and arguments our culture can 
provide” (Kymlicka 1989). The ‘culture’ Kymlicka is referring to has shown 
great concern for the rights of individuals. The liberal’s explicit interest in the 
individual has forged the traditional liberal concerns for education, freedom of 
expression, freedom of press, artistic freedom, etc. (Kymlicka 1989). 

However, in his most recent book Multicultural Citizenship: A Liberal 
Theory of Minority Rights (1995) he offers a more substantive discussion of 
culture: 


The sort of culture that I will focus on is a societal culture — that is, a 
culture which provides its members with meaningful ways of life across 
the full range of human activities, including social, educational, religious, 
recreational, and economic life, encompassing both public and private 
spheres. These cultures tend to be territorially concentrated, and based on 
a shared language (1995: 76). 


Further, a societal culture is one that is ‘institutionally’ embodied. It is 
clear that Kymlicka has the same type of community in mind as he offered in 
Liberalism, Community, and Culture; specifically, a legitimate societal culture 
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is one that is ‘modern’ and shares a common identity with an underlying 
commitment to individual equality and opportunity (1995: 76-77). This type of 
societal culture’s public policies are guided by three imperatives: first, the 
government must treat people as equals; second, the government must treat all 
individuals with equal concern and respect; and third, the government must 
provide each individual with the appropriate liberties and resources needed to 
examine and act on their beliefs. These criteria constitute a liberal conception 
of justice. So, for Kymlicka, it is of the utmost importance that an individual 
choose what is best for the good life and that she be free to act on these choices: 


... for meaningful individual choice to be possible, individuals need not 
only access to information, the capacity to reflectively evaluate it, and 
freedom of expression and association. They also need access to a societal 
culture. Group-differentiated measures that secure and promote this ac- 
cess may, therefore, have a legitimate role to play in a liberal theory of 
justice (1995: 84). 


Cultural membership, then, is a primary good in Kymlicka’s liberalism. 
Governments ought to protect, or preserve, the plurality of cultures from which 
individuals make their choices because culture is a primary good for all indi- 
viduals. Aboriginal cultures, in principle, have the same status as any other 
culture in Canada. But, Aboriginal peoples’ cultures differ in that they consti- 
tute, in Kymlicka’s theory, a ‘national minority’. National minorities arise when 
Kymlicka examines what he calls “two broad patterns of cultural diversity”. In 
the first instance, 


... cultural diversity arises from the incorporation of previously self-gov- 
erning, territorially concentrated cultures into a larger state. These incor- 
porated cultures, which I call ‘national minorities’, typically wish to 
maintain themselves as distinct societies alongside the majority culture, 
and demand various forms of autonomy or self-government to ensure their 
survival as distinct societies (1995: 10). 


One of the main arguments in Multicultural Citizenship is that national 
minorities have stronger claims to group-differentiated rights than cultures that 
have immigrated to Canada from other parts of the world. The concept of 
‘national minority’ is an important one and I shall raise two problems associated 
with it. The second pattern of cultural diversity arises out of “individual and 
familial immigration”. 

Chapter six, ‘Justice and Minority Rights’, is the pivotal in Multicultural 
Citizenship. In this chapter Kymlicka provides what he takes to be overlapping 
arguments for the justification of minority rights, or group-differentiated rights, 
within a liberal democratic state. He discusses three arguments for the recogni- 
tion of minority rights: the equality argument, the argument from historical 
agreement, and the diversity argument. The equality argument is foundational 
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for Kymlicka as the historical agreement and diversity arguments, although 
meritorious on their own, ultimately depend on the equality argument for 
normative support. 

Kymlicka’s major concern is to show that the concept of ‘benign neglect’ 
is untenable for political liberalism. Advocates of the ‘benign neglect’ view 
argue that recognition of universal individual rights resolves any problems 
associated with demands for culture recognition. “The state unavoidably pro- 
motes certain cultural identities, and thereby disadvantages others. Once we 
recognize this, we need to rethink the justice of minority rights claims” (1995: 
108). The equality argument is intended to resolve the conflict between the 
‘benign neglect’ view of rights and the ‘group-differentiated’ rights view. 
Substantive differences between cultures are unproblematic because the state 
grants the same package of rights to all individuals. Group-differentiated rights 
advocates, however, argue that there are substantive differences between the 
diversity of cultures and that legitimate recognition of this diversity requires the 
State to allocate accordingly different packages of rights. 

The concept of equality, in Kymlicka’s equality argument, shifts from the 
context of individuals to the level of the national minorities. Since culture is a 
primary good and Aboriginal peoples constitute a national minority, they are 
accorded special rights by the state — where the state is implicitly understood 
as the ultimate legitimate form of political sovereignty. The recognition of 
Aboriginal rights, as they appear in Kymlicka’s argument from equality, are 
means to satisfy the intuition that prior occupancy has at least some normative 
weight in a liberal theory of justice. 

The argument from historical agreement is meant to provide additional 
normative support to the more fundamental equality argument. The historical 
argument focuses on the transition period of the relationship when the national 
minorities went from existing as self-governing nations to becoming ‘incorpo- 
rated’ into what is now called Canada. Aboriginal peoples attach great signifi- 
cance to this dimension of the relationship. Kymlicka is right to point out 
historical agreements, such as treaties, are remnants of the past; however, and 
more importantly, Aboriginal peoples argue that these treaties have carried, and 
still carry, obligations on the part of the Canadian government. From an 
Aboriginal perspective, the political and moral issues at stake with respect to 
the treaties reveal how treaties were used by the British and Canadian govern- 
ments to justify their unilateral dispossession of Aboriginal sovereignty and 
property. Kymlicka recognizes that the interpretation of treaties is problematic, 
but he does not offer a constructive way of resolving the conflict. He states that 
“the way in which a national minority was incorporated often gives rise to 
certain group-differentiated rights”. This concept of ‘incorporation’ requires 
explanation as it can be interpreted simply as another means of justifying 
‘extinguishment’ of Aboriginal sovereignty (e.g., Joffe and Turpel 1994, Little- 
bear 1994, Opekokew 1993, Jackson 1994). 
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This raises two problems associated with Kymlicka’s characterization of 
Aboriginal communities as ‘national minorities’. First, in Kymlicka’s view, 
Aboriginal communities became incorporated into the larger Canadian state, 
thereby becoming national minorities. I think Kymlicka is right to point out that 
the notion of ‘incorporation’ is problematic. Many Aboriginal communities 
argue that their sovereignty has never been given up. For Aboriginal peoples, 
determining the meaning of incorporation ought to reveal the content of the 
‘inherent right’ of self-determination, as it will show what powers Aboriginal 
peoples retained in the incorporation process. The problem with this approach 
is that Aboriginal explanations of sovereignty have not been recognized as 
legitimate. Aboriginal voices have not been able to convince the Canadian 
courts that their forcible inclusion in the Canadian state has been unjust. The 
injustice has arisen because the Euro-Canadian way of looking at the formation 
of the Canadian state rejects the idea that Aboriginal communities can belong 
to a state while retaining their distinct political identity. So, while Kymlicka 
recognizes where the problem lies, the reality for Aboriginal peoples is that the 
legitimate explanations for the formation of the Canadian state fail to recognize 
the diversity of political communities in Canada. 

Part of the problem with the liberal approach 1s that there is a definitive 
before and after with respect to Aboriginal sovereignty. The second problem 
with national minorities in Kymlicka’s liberalism is that Aboriginal communi- 
ties are previously self-governing cultures. Kymlicka argues that Aboriginal 
peoples were present when Europeans arrived in the New World, and were, 
essentially, self-governing societies with their own institutional practices and 
languages. The argument stems from the intuition that the people who were here 
first had, at least in some sense, prior occupancy, or possession, over their lands. 
Of course, possession in the Western European tradition does not necessarily 
mean political sovereignty (Tully 1995, 1993). Arguments presented in early 
colonial America turned to the moral and legal issues associated with property 
and rightful possession. Colonists argued that the Indians did not ‘use’ the land 
in the right way so they could not rightly be said to own the land. Appeals to 
natural law theories such as Locke’s theory of property were used explicitly to 
justify colonial claims that their sovereignty was superior to any kind of 
sovereignty the Amerindians may have possessed. The stages view of history, 
that is, the view that Aboriginal cultures are not as significantly developed, or 
civilized, as European cultures, was an underlying assumption of most 18th and 
19th century discussions of Aboriginal sovereignty (Meek 1976). 

This stage view is alive and well in the recent decision handed down by 
B.C. Supreme Court Justice Allan McEachern in Delgamuukw v. The Queen 
([1988] B.C. W.L.D. 1263 (S.C.)). Justice McEachern claimed that the Gitksan 
and Wet’suwet’en’s “ancestors had no written language, no horses or wheeled 
vehicles. Slavery and starvation was [sic] not uncommon, and there is no doubt, 
to quote Hobbs [sic] that Aboriginal life in the territory was, at best, ‘nasty, 
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brutish, and short.” (Mills 1994). One of the biggest obstacles faced by Abo- 
riginal peoples is to have their colonial governments recognize that Aboriginal 
sovereignty before contact, and during the early period of the relationship, is a 
legitimate form of political sovereignty. Kymlicka avoids this problem, since 
his account of national minorities implicitly recognizes the legitimacy of 
Aboriginal sovereignty before European contact. However, it is important to 
note that Aboriginal sovereignty falls to the wayside after the formation of 
Canada, because Aboriginal rights are expressed as rights held by a national 
minority. It does not matter if Aboriginal peoples talk about sovereignty at this 
point, as the laws, by the authority of the Canadian state, determine the 
contextual language of Aboriginal rights. If the incorporation process was 
understood in a way that preserved Aboriginal sovereignty as Aboriginal 
peoples articulated it, then the language of Aboriginal rights would have a 
substantially different meaning than it does presently. The incorporation proc- 
ess, in its contemporary context, focuses on Aboriginal peoples “transferring 
some aspects of their powers of self-government to the larger polity, on the 
condition that other powers remain in their own hands (Kymlicka 1995: 181). 
History has shown that the Canadian courts do not so much defend those powers 
Aboriginal peoples have retained as interpret those powers that have been given 
up. The adversarial nature of the Western European legal tradition undermines 
Aboriginal interpretations of political sovereignty. 

However, I think Kymlicka has raised the most serious obstacle faced by 
Aboriginal communities in Canada. Aboriginal peoples. have been burdened 
with the task, since the time of first contact, of being forced to explain and justify 
their own conceptions of sovereignty in a language that is not their own. The 
hereditary Chiefs Gisday Wa and Delgam Uukw note: “If one culture refuses 
to recognize another’s facts in the other culture’s terms then the very possibility 
of dialogue between the two is drastically undermined” (1992). Kymlicka’s 
liberalism does not allow Aboriginal peoples to speak for themselves, because 
Aboriginal conceptions of sovereignty are subsumed within the theoretical 
framework of political liberalism. Aboriginal peoples can preserve the integrity 
of their unique cultures, as national minorities, but their political status ulti- 
mately falls under the authority of the Canadian state. The process of ‘incorpo- 
ration’ has not produced explanations that count in favour of Aboriginal 
communities that they constitute ‘domestic dependent nations’ in the limited 
sense of Justice John Marshall’s characterization of Amerindians (Kymlicka 
1995). This is regrettable, since certain interpretations of Justice Marshall’s 
influential decisions of Amerindian land claims have served to lay down the 
language for Aboriginal rights in Canada. Post-Confederation conceptions of 
Aboriginal sovereignty are captured in the language of the state that grants 
Aboriginal peoples ‘special’ rights. Aboriginal peoples argue that these rights 
are not ‘granted’ by anyone; Aboriginal sovereignty was already in place at the 
time of contact, and for many communities is still in place. Reinvestigating these 
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relationships is complex and open to much disagreement, but there are several 
touchstones from which we can begin to better understand the meaning of 
Aboriginal sovereignty. 

For example, both pre- and post-Confederation treaties recognize Abo- 
riginal sovereignty (Prucha 1994, Wunder 1994). A treaty is a formal recogni- 
tion between sovereign entities guided by the principle of consent. But consent 
is given under specific conditions. Consent arises between parties involved in a 
relationship based on equality and mutual respect. Unfortunately, the treaties 
have been textualized in the language of the dominant European culture. To 
question the meaning of a treaty solely through some kind of textual analysis is 
to ignore the fact that many treaties were negotiated in the oral tradition of the 
Aboriginal peoples (Royal Commission on Aboriginal Peoples 1995). 

The problems associated with attaching meaning to the treaties involve a 
complex set of overlapping philosophical, sociological, anthropological, legal, 
and historical issues. This is because most Aboriginal cultures are politically 
and morally guided by an oral tradition; that is, complex and powerfully binding 
political agreements were made between Aboriginal nations by making an oral 
agreement in a feast or ceremony. The ‘publicity’ of the ceremony served to 
sanctify the solemnity of the agreement. The oral tradition contrasts with the 
Western European tradition of giving primacy of meaning to the written text. 
The Spirit in the Land was written as an attempt to show that Gitksan and 
Wet’ suwet’en knowledge passed down through their traditions of storytelling 
ought to count as legitimate sources of legal evidence in the courts of law: 
“Never before has a Canadian court been given the opportunity to hear Indian 
witnesses describe ‘within their own structure’ the history and nature of their 
societies” (Gisday Wa and Delgam Uukw 1992). 

If this is correct, then the problems inherent in interpreting the meaning 
of the treaties cannot be resolved by the unilateral imposition of one interpreta- 
tion. The Canadian governments have been able to impose their interpretations 
of the treaties on Aboriginal peoples at least since the time of confederation. A 
just discussion about the meaning of treaties demands that Aboriginal interpre- 
tations find their way into the discourse alongside other interpretations. In 
addition to treaties, there are numerous acts of legislation by British and 
Canadian governments that can be interpreted to mean that Aboriginal sover- 
eignty has not been extinguished. The Royal Commission on Aboriginal Peo- 
ples’ interim report on Aboriginal self-government, Partners in Confederation, 
argues that there is already within the Constitution recognition of the inherent 
right of Aboriginal self-government. Section 35(1) of the Constitution Act, 1982 
guarantees the existing Aboriginal and treaty rights of the Aboriginal peoples 
of Canada. Although there are various interpretations of what ‘existing’ means, 
the Commission takes the position that Aboriginal rights have been preserved 
throughout Canada’s legislative history. Of course, it remains to be seen how 
far the Commission will go towards full recognition of Aboriginal sovereignty. 
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The Commission’s philosophical problem is the same as Kymlicka’s. We find 
ourselves arguing over the meaning and significance of ‘incorporation’. Abo- 
riginal communities argue that their sovereignty has been preserved throughout 
the legislative history of Canada. Aboriginal peoples are forced to capture in 
words, or worse, in a theory, the spiritual significance of Aboriginal sovereignty. 
This is usually followed by the governments denying that the source of Abo- 
riginal sovereignty lies in such mysterious spiritual connections with the land. 
The governments then impose their interpretations of how Aboriginal peoples 
came to fall under the authority of the Canadian state. 

However, the Commission states at the beginning of Partners that “Other 
possible sources for the right exist, such as international law, natural law, trea- 
ties, and the laws, constitutions, and spiritual beliefs of Aboriginal peoples; and 
other methods of articulating the rights are available” (Royal Commission on 
Aboriginal Peoples 1993). The language of the Constitution, although certainly 
influenced by Aboriginal interests, remains articulated in the language of the 
dominant culture. So the Commission’s approach in Partners, while fruitful and 
necessary, as it is one way to discuss Aboriginal sovereignty, is not one that most 
Aboriginal peoples would advocate. Kymlicka’s theory of minority rights is 
another way of discussing Aboriginal rights, although most communities do not 
use the language of political liberalism to justify their rights. It is important, 
though, to reiterate that Kymlicka is a strong advocate of Aboriginal self-gov- 
ernment. He has argued that group-differentiated rights allocated to national 
minorities “are in fact consistent with liberal principles of equality. They are 
indeed required by the view, defended by Rawls and Dworkin, that justice 
requires removing or compensating for undeserved or ‘morally arbitrary’ disad- 
vantages” (Kymlicka 1995: 126). However, his characterization of Aboriginal 
communities as national minorities — that is, as previously self-governing 
societal cultures that have been incorporated into the Canadian state — is not 
how Aboriginal peoples characterize themselves. The Aboriginal voice, in order 
to participate in political liberalism’s dialogue about the significance of Aborigi- 
nal rights, must be able to filter out the spiritual dimension which lies at the heart 
of Aboriginal views on sovereignty and translate them into the language of 
rights. This is what Aboriginal peoples have been trying to do since the time of 
contact, but the translation process itself is the problem. Aboriginal voices are 
not recognized as legitimate when they stand on their own; Aboriginal philoso- 
phies must be forced into the language of policy in order to be deemed useful. 

This is where the Royal Commission on Aboriginal Peoples’ unprece- 
dented exercise in listening to Aboriginal peoples can be an invaluable resource 
for a better understanding of Aboriginal sovereignty. Hopefully, it is only a 
matter of time before this wisdom finds its way into what is considered to be a 
legitimate discourse of Aboriginal rights. Concepts like Kymlicka’s ‘national 
minority’ are attempts to appreciate the content of Aboriginal sovereignty. In 
this way, Kymlicka’s political liberalism can be said to recognize, to some 
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extent, the legitimacy of Aboriginal claims for self-government. I have sug- 
gested that Aboriginal sovereignty is much richer in content than political 
liberalism can recognize. Understanding and recognizing the legitimacy of 
Aboriginal sovereignty requires a much more thorough investigation, one that 
begins, first and foremost, with listening to Aboriginal peoples themselves. 


Conclusion 


In some ways, the condition of Aboriginal peoples in the discourse about their 
rights has improved, at least in the Canadian context. Aboriginal peoples are 
actively involved in asserting and defending their sovereignty in many places, 
from road blockades to university graduate seminars in philosophy. However, 
these forms of expression, which create a moral space for Aboriginal peoples 
within their dominant culture, are unavailable to other Aboriginal communities 
in the world. There is one aspect of the relationship between Aboriginal peoples 
and the Euro-Canadian newcomers which has not changed: Aboriginal lan- 
guages and philosophies cannot speak for themselves within the dominant 
discourse about Aboriginal rights and sovereignty. The Valladolid debate shows 
quite clearly how Aboriginal voices were not required in order to discuss their 
identity. The language of political liberalism, in its most generous form in 
Kymlicka’s work, ought to be able, in principle, to accommodate Aboriginal 
notions of sovereignty. But Kymlicka’s use of ‘incorporation’ simply highlights 
what is wrong with the liberal approach to the issue of Aboriginal sovereignty. 
Aboriginal interpretations of sovereignty, and their rights, do not measure up to 
the Euro-Canadian legal and political constructions of sovereignty. Aboriginal 
peoples must translate their views of sovereignty into a language which is 
largely not their own. This translating process continues to marginalize and 
condemn the Aboriginal voice, and more importantly, it continues to justify the 
oppression of Aboriginal peoples, while maintaining the illusion that Canadian 
governments are actually listening to our voices. 
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In the spring and summer of 1990, the peaceable kingdom was turned upside 
down when a barricade was erected on 11 March, to stop the extension of a golf 
course after talks between the Kanesatake Mohawk and the municipality of Oka 
had broken down. On 11 July 1990, precisely three months to the day that the 
barricade had been erected, the Stireté du Québec (SQ) raided the barricade and 
exacerbated the crisis. The SQ raid of the Kanesatake staffed barricade at Oka 
resulted in the death of Corporal Marcel Lemay and the sympathy blockade of 
the Mercier Bridge by Kahnawake Warriors. On 14 August 1990 the Canadian 
army was ostensibly sent in to keep the peace. 

Largely predicated on a tenet of Peace, Order and Good Government, the 
Canadian state has even had at its disposal a War Measures Act that has been 
evoked, on more than one occasion, to maintain peace and order. (The device 
was used by Prime Minister Pierre Trudeau, the Custodian of the Just Society, 
in 1970, during the FLQ Crisis.) Whereas the American federation enshrines 
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the principle of Life, Liberty and the Pursuit of Happiness, wherein the state is 
viewed with suspicion, the Canadian polity has traditionally demonstrated a 
more benign sense of the state, a sense which has been shaped by Peace, Order 
and Good Government. . 

The conception that most Canadians have always had of their state is that 
it is gentle, tolerant, free of racism and governed by respectable men. When the 
Canadian state was formed in 1867, all residual power was vested in the federal 
government such that it had broad authority to act in the interest of Peace, Order 
and Good Government (Section 91 of the Constitution Act, formerly known as 
the British North America Act, 1867). This may be changing in the years 
following the entrenchment of the Charter of Rights and Freedoms in the 
Constitution Act of 1982 and its attendant emphasis on individual rights and 
freedoms. In addition, the Canadian narrative of Peace, Order and Good Gov- 
ernment was seriously attacked during the Oka Crisis by many key players on 
all sides. 

The expansion and development of British Canada required that diverse 
societies and cultures be made standard and homogenous. But following World 
War II and the collapse of the European colonial empires, the citizens of former 
colonies began to vocally reject the myths and narratives of Western Civiliza- 
tion. The erosion was clearly felt in Canada as decolonization and nationalism, 
terms such as devolution of powers, traditional homelands and self-determina- 
tion crept into the language of First Nations politics. Indians became First 
Nations and many people became skeptical of the master-narratives of Western 
Civilization, including Emancipation and Enlightenment, Order and Progress, 
and in Canada, Peace, Order and Good Government. 

Since the seventeenth and well into the twentieth century, the Western 
intellectual elite has maintained a faith in the superiority of Western Civiliza- 
tion, and retained for itself a position as the reference point of humanity. The 
position was used to judge both neighbouring and distant categories of humanity 
alike. The march toward the light of history, the struggle of reason against animal 
instinct, science against magic, and truth against prejudice, defined the project 
of the modern age. 

On the other hand, the post-modern age may be characterized by the 
abandonment of the march toward the light, and the abandonment of the search 
for reason. The post-modern condition variously refers to an aesthetic trend, the 
culture of late capitalism and/or a loose body of theory (Helvacioglu 1992). For 
the purpose of our discussion, the post-modern is a reaction to the assumptions 
of the modern. Opposed to the rigid structure of modernity, and supported by a 
collapsed and chaotic sense of time and space, post-modern theory dismisses 
the great hero, the great man of history, and reveals the cracks that once tightly 
bound the narratives or stories of Western epistemology or knowledge (Lyotard 
1993[1979]). 
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The problem with the old master-narratives is that they imperially presup- 
posed a cohesive homogeneity. In a fragmented world, in a fragmented Canada, 
we must acknowledge heterogeneity. We can no longer keep referring back to 
narratives like Peace, Order and Good Government for legitimation. There is 
no external vantage point anymore, no Archimedian point of view (Crapanzano 
1992). 

During the Oka crisis, the government of Québec sent in the SQ while its 
people burned effigies and threw rocks at the Mohawk. Rejecting their charac- 
terization by the Media as racist, despite their cries of maudits sauvages, some 
Quebeckers spoke of the crisis as a question of Law and Order while others 
continued to support the Mohawk, and in some cases, risk their personal safety 
to help them. Meanwhile, the federal government, still stung by the failure of 
the Meech Lake Constitutional Accord, seemed impotent while its Prime 
Minister went on vacation, and played jurisdiction games with the government 
of Québec. On the other side, the Mohawk rejected the characterization of the 
conflict as one of Law and Order and refused to get involved in a language war; 
instead, they spoke of nationhood, of the Great Law of Peace and the Covenant 
Chain and the inherent right to self-determination. 

It is no secret that anthropology arose from colonialism. One part of the 
anthropological enterprise was to capture the whole of cultures on their way to 
extinction in the face of so-called immutable western progress. Anthropology 
is no longer an exclusive western discipline and the critics of Orientalism have 
exposed the myths and narratives of western scholarship and knowledge (Mar- 
cus 1986); yet, the anthropologist Veena Das (1994) laments that the knowledge 
categories of non-western cultures are still sometimes seen as unanchored 
systems of belief while western categories are scientific and objective truths. 
There is still much work to be done. 

All cultures are involved in the construction of contemporary reality. The 
global communication made possible by the modern world empires has also 
eradicated or blurred the margins between cultures. Part of the program is to 
acknowledge the complex and convoluted histories of human experience. As 
scholars, our principle aim is not to separate human sociocultural experience 
into fragmented pockets of existence, post-modern conditions notwithstanding, 
but rather to connect the many varieties of human experience (Said 1993). Most 
(perhaps all) cultures are unable to stand alone, and the social world does not 
present itself in neat little categories. Social and cultural boundaries are less and 
less discrete; our contemporary reality consists of overlapping cultures and 
shared histories. The polyglot and polychrome spectrum of any contemporary 
urban landscape points to a growing universal reality of mingled social systems 
(Geertz 1994). 

Moral issues that used to only arise between cultures now arise within 
cultures. From Robert Cross, also known as Lasagna, we learn that the Long- 
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house remains divided in a cultural impasse that cannot be rendered intelligible 
in easy terms. 


We have two longhouses of traditional people in Kahnawake when there’s 
supposed to be one...Back during the French and Indian wars, and during 
the American revolution, they started arguing amongst each other in the 
Longhouse, and certain traditional people said we should fight for the 
British... and certain other traditional people said “We should remain 
neutral in these disputes”. And what they did was they made their own 
Longhouses... In the end, the British betrayed their allies from the Six 
Nations Confederacy, so the two Longhouses, they don’t forgive each 
other, they don’t agree with each other, so they won’t sit under one roof, 
even until today. (Cross and Sévigny 1994:50). 


The archaeological record indicates that mound cities flourished for 
approximately 2500 years in North America (roughly continuing until the time 
of contact). There is speculation that the Iroquois left the mound cities to migrate 
north and east for, according to the oral traditions of the Six Nations, “there was 
a time when Iroqouian people did not occupy the lands they now hold” 
(Blanchard 1980:40). Travelling up the Ohio River to the Great Lakes Area, the 
Iroquois ancestral to the Mohawk finally settled on the northern part of the St. 
Lawrence River and along the Mohawk River. 

The oral tradition tells us that before the arrival of the European there was 
war and conflict among the tribes. But then came the Peacemaker Deganawidah. 
He enlisted the help of Hiawatha and together they began to spread the message 
of peace. Five nations were united: the Mohawk, the People of the Flint; the 
Oneida, the People of the Standing Stone; the Onondaga, the People of the Hills; 
the Cayuga, the People of the Swamp; and the Seneca, the People of the Plains. 
In the eighteenth century, they were joined by the Tuscarora, the People of the 
Shirt. 

The dates given for the Confederacy formation vary between the fifteenth 
and seventeenth centuries. But even conservative estimates place it well before 
the arrival of the European. The Great Law of Peace, the Gayaneshakgowa, was 
set down later, around 1539. The Iroquois Confederacy is a complex social and 
political alliance that reflects a world view. The central tenet is peace “dedicated 
to cooperative social action, mutual assistance, and the elimination of strife and 
struggle” (Blanchard 1980:2). The Confederacy possibly possesses the oldest 
constitution in the world, and has been pronounced by John Collier (found in 
Blanchard 1980) as “the greatest political society ever devised by man... 
[unexceeded] in either wisdom or intelligence.” 

The council of the Iroquois Confederacy was formed when the five 
nations finally embraced the word of the Peacemaker. The Great Law of Peace 
came to serve as the Constitution of the Iroquois Confederacy. The Gayaneshak- 
gowa is aremarkable document that facilitates the creation and maintenance of 
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peace. Because vertical hierarchy generates conflict, the complex society of the 
Iroquois was careful to prevent the rise of hierarchy and preserve equality 
(MacLaine and Baxendale 1990). 

To prevent hierarchy and preserve equality, the councillors of the Con- 
federacy looked for traditional sources of conflict. One serious source of conflict 
was territorial hunting grounds; the solution, then, was to do away with territo- 
rial hunting grounds. Everyone was to be welcome and the hunting territories 
were replaced by universal laws regarding the treatment of game. The Gay- 
aneshakgowa was also responsible for the establishment of a code of conduct 
devoted not only to the concept of peace, but to the foundation of a government 
through clan organization within nations. Every individual belonged to a clan, 
or was protected by a clan. These clans were organized within settlements and 
each settlement was the responsibility of a particular nation; each of these 
nations belonged to the Confederacy (Blanchard 1980). 

Into this politically sophisticated world came the European. Early contact 
between the First Nations and the French centred around the Fur Trade. The 
re-discovery of an old process for felting beaver fur increased the popularity of 
the beaver pelt (Trigger 1985) and became the main focus of the North American 
fur trade complex (Wolf 1982). The popularity of the beaver hat in Europe 
expanded the Fur Trade in North America. However, as one beaver population 
after another became depleted, the fur hunters pushed farther west and one tribe 
after another became enveloped in the trade. The Fur Trade had serious impli- 
cations and ramifications for all involved. It not only affected the social 
organization of First Nations, but created profound changes in food production, 
geographic habitat and warfare (Wolf 1982). 

In the early period of contact, the Fur Trade was the sole focus of all 
interaction between the First Nations and the French. The Aboriginal neither 
feared the European nor regarded him as superior. In fact, the slowness with 
which the European learned languages and hunting or survival skills was often 
ridiculed. Furthermore, the Iroquois considered the French extremely greedy 
and cruel (Trigger 1985). But the French desire to evangelize, coupled with the 
series of epidemics brought by the European, plagued the First Nations and 
created a complex interaction that has been projected onto the present day. The 
Iroquois are often blamed for the de-population of the eastern Aboriginal world 
in order to cover up the disastrous effects of the epidemics (Sioui 1992). 

The land around Lac de Deux Montagnes (Kanesatake) was granted by 
the French Crown to the order of St. Sulpice, with full seigneural rights. 
Following the defeat of the French in North America, the British chose to 
continue observing those rights and the Treaty of Paris (1784) transferred the 
land title at Oka to the Seminary of St. Sulpice in Montreal. The Mohawk 
maintained a position and policy of aggressive neutrality. They refused to 
submit to British command and during the war of 1812, when Mohawk territory 
was invaded by Americans, the Kahnawake Mohawk lept into action and fought 
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in the battles of Chateauguay at Beaver Dam, within their own regiments. “One 
observer noted [that] the Cognawaga Indians fought the battle...and Fitzgibbon 
got the credit” (Blanchard 1980:11). The Mohawk effort to regain both owner- 
ship and control of their land has been continually thwarted despite the legal 
doubt surrounding the transfer of the title. Ironically, as the Mohawk launched 
court cases and petitioned Ottawa, the Sulpicians continued to slowly sell the 
Jand in question. Finally, in 1989, the town of Oka announced its plans to expand 
the nine hole golf course and the talks of mediation were halted by the newly 
elected band council in March 1990. And on 11 March 1990, as we already 
know, the Mohawk at Kanesatake erected a road block. 

The factions in Mohawk society: Longhouse Mohawk, Chief and Council 
Mohawk, Catholic and Anglican Mohawk, and pro- and anti-gambling Mo- 
hawk, may be less important than the process. They were all engaged in the 
same struggles, the same processes of empowerment, of land rights, of a 
“permanent organic relationship with Canada.” It is the study of this process 
that should concern us today. How are people making sense of themselves and 
their values? 

“Our enemies are not imaginary but real,” says the Mexican super-hero, 
Superbarrio (Olalquiaga 1992:87). The Mohawk were not fighting a cold war, 
nor were they ideologically or militarily trouncing a Middle Eastern target. Like 
the enemies of Superbarrio, the enemies of the Mohawk are real. The Mohawk 
have replaced the idea of the glory of war with the reality of a struggle for 
existence. Like Superbarrio, the Mohawk wear their masks “on the grounds that 
it allows collective identity’; also like Superbarrio, they have replaced the 
democratic struggle of the international soldier with a democratic struggle for 
their own basic rights (Olalquiaga 1992). Throughout the entire crisis, the 
Mohawk retained a sophisticated awareness, a self-conscious perception of their 
own place, stereotypically or otherwise constructed in time and space. One 
Mohawk, commenting generally on the crisis, said: “if the Mohawks hadn’t 
taken a stand... they would have been just ‘wooden cigar-store Indians’” (York 
and Pindera 1991:430). 

On the pages of the Globe & Mail and across the screens programmed and 
produced by the CBC, the Canadian media erected an image of the crisis. Clad 
in camouflage and carrying an AK-47, the Mohawk Warrior became the central 
image of the Oka crisis. But what kind of world do we live in where Mohawk 
Warriors carry semi-automatic weapons and wear the green, brown and olive 
of the international soldier? On the surface, the tmage contradicts the precepts 
of traditional western knowledge, but our post-modern friends tell us that we 
need to decode images in order to reveal truth. 

In academia and popular culture, the post-modern paradigm has devel- 
oped as a reaction to academic and popular criticism, including work by First 
Nations scholars and elders, to the myths and values of Western Civilization. 
Alternate avenues have challenged western authority and removed western 
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thought and civilization from its Archimedian mount, its position of privilege. 
The point is that Oka may be viewed as a microcosm of the questioning of 
western master-narratives, the blurring of lines between cultures and the divi- 
sions within cultures, that are hallmarks of the post modern age. 

The Mohawk Warrior at Oka 1990 was a complex construct. He borrowed 
what he wanted from the image and arsenal of the international soldier, he 
challenged a province possessed of a national identity to accept his own national 
identity, he called himself Lasagna or Spudwrench or Noriega, and he spoke of 
the Longhouse and the Great Law of Peace. In other words, he demonstrated an 
amazing ability to understand and articulate within and between cultures. In 
conclusion, we offer the staredown between Private Patric Cloutier and the 
warrior Brad Larocque. 


As he stood near the razor wire, a masked warrior strode up to him and 
glared into his eyes... In one of Cloutier’s impassive moments, the tense 
staredown was captured in a photograph that became famous around the 
world as a symbol of the Oka crisis (York and Pindera 1991:354). 


The most well-known symbol of the crisis was, in fact, a composite of 
multiple realities. The warrior was Brad Larocque, a young Ojibway university 
student from Saskatchewan. The soldier turned out to be a cocaine user who 
was busted twice in the years following the crisis and arrested for a hit and run 
accident (Anonymous 1993). So blatant an exposure of the fraudulent master- 
narratives erodes a standard school-book treatment of the warrior and the 
soldier, particularly as a symbol for the crisis. The warrior was not even a 
Mohawk, much less an Iroquois. Brad Larocque would also come to serve as 
an ironic foil for the supposedly stalwart and disciplined guardian of Peace, 
Order and Good Government, Private Patrick Cloutier, who would later be 
discharged and characterized, following two drug busts, as a cocaine user and 
criminal. The revelation becomes increasingly significant as we begin to learn 
more and more about the contemporary Canadian soldier — particularly poign- 
ant when we consider the rampant racism evident in the Canadian army’s 
peace-keeping mission in Somalia and the hazing rituals of the First Commando 
Airborne. 

It has become increasingly difficult to accept the tattered master-narra- 
tives of Western Civilization as the multiple layers of our contemporary reality 
are so clearly eroded and revealed. Thus contrary to the perception of the 
post-modern as limitless deconstruction, I would suggest that the paradigm can 
in fact help to decode the multiple layers of meaning and help us arrive at some 
kind of truth. 
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In Aboriginal Land Claims in Canada, Ken Coates writes that “One of the most 
profound ironies of the land-claims question is that the matter has not yet taken 
on a truly Aboriginal perspective” (1992:4). 

In the context of contemporary efforts to negotiate and renegotiate Native 
land claims and Native self-government, Canada’s numbered treaties have come 
in for much scrutiny..Absent from much of this research is a serious and detailed 
consideration of the obvious celebratory character preceding and surrounding 
treaty signing. From Native perspectives, these seemingly peripheral spectacles 
were spiritual rituals which provided the necessary context for treaty negotia- 
tions and signing. My long-term research project begins to redress this omission 
by examining the spiritual rituals that took place in the signing of numbered 
treaties between Aboriginals and the Canadian government. 

In this pursuit I have searched for muted Native voices, revealed their 
perspectives and listened to them. I focus, in part, on retrieving Native voices 
from written documentation. This retrieval process considers these preliminary 
celebrations as drafts and codes, part of the contractual process itself (Henderson 
1966, Cardinal 1977). Although Aboriginal perspectives are generally not 
obvious in these formulations, the treaties do provide shards of evidence of 
different attitudes, understandings, and ways of enacting new relationships. 
Retrieving Native perspectives is a hazardous and inadequate procedure, but, in 
conjunction with testimonies of oral understandings, it should be done. 


* Michael Pomedli, Professor of Philosophy at St. Thomas More College, University of Saskatch- 
ewan, Saskatoon, is investigating the spirit of the numbered treaties and Native logic. 


PHILOSOPHY OF SACRED LAND 77 


Michael Pomedli 


This searching for the unvoiced is hazardous and inadequate for several 
reasons. One is that the treaties themselves occurred within a colonialist atmos- 
phere and reality. European and Canadian governors, commissioners, interpret- 
ers, and secretaries considered their own cultures as vastly superior to that of 
the Natives. In addition to this predetermination, the very texts and commentar- 
ies we have today emanate from individuals often far removed from Native 
words and worlds. Thus, while Natives made their negotiations within a cele- 
bratory performance, interpreters, translators and clerks penned their own 
understandings within a legal and assimilationist framework. 

In proposing a truly bilateral interpretation of the treaties, I suggest a more 
sensitive and reciprocal consideration of Ojibwa culture. This recognition 
demands the abandonment of an ahistorical, decontextualized and privileged 
reasons which in effect smothered the Native other. Consequent to this aban- 
donment then, we begin to see with new eyes and hear with opened ears; we can 
acquire a new understanding as we insert reason into a historical and multicul- 
tured context. As the past is put under suspicion, to be unmasked and decon- 
structed, the goal however, must remain positive — to move to a fuller 
understanding of the truth. To be really open to this new understanding is to 
consider the Native person and nation in themselves, in a new relationship, 
through an understanding which entertains their active participation; it means 
letting the Native other speak and celebrate through an active disclosure, for the 
Aboriginal peoples have something valid to say (Beam 1995). 


Benjamin Franklin Treaties and Methodology 


In a recent article, I focused on Indian-White treaties in an attempt to find 
shadows and traces of a Native presence (Pomedli 1995). I found obvious 
evidence of Native influence in the 13 treaties (1736-1762) that Benjamin 
Franklin collected (Boyd 1938). Despite the ethnocentric approach of the 
English evident in these bilateral treaties, the Six Nations “forced” the resident 
English to conform to Indigenous ways of celebrating new relationships. The 
13 documents in question give evidence often in piecemeal and muted forms of 
the five specific elements in the Iroquoian Condolence and Requickening rite. 
Thus I conclude that, at least in the estimation of the Iroquois, these treaties are 
spiritual rituals with their own type of binding and legal force. 

I drew an additional conclusion from those 13 treaties. Based on uncov- 
ering such a strong Iroquoian presence manifest in these documents, I concluded 
that during this period the Iroquois conceived of themselves as the hosts and the 
overflowing colonizers as guests. For them, the task of the treaties was how to 
work out some mutually agreeable way of housing these guests (and hopefully 
they would not outstay their welcome!). The Iroquois relational philosophy was 
at work in these dialogues. The Iroquois had done it before. Here was another 
challenge to extend relationships in various ways, one of which was incorporat- 
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ing new peoples into their existing nations through voluntary, and even forced, 
adoption. One could speculate about the -possible positive results of such 
successful adoptions. What new forms of Iroquois-English would have 
emerged? 


Treaty Number Three 


In this article I extend the methodology and interpretative approach I used with 
the Franklin treaties to those closer to home. Again, my primary focus is not 
immediately on the specific legal formulations and their ramifications, but with 
the Native spiritual content. I begin by examining Treaty Number Three, or the 
North-West Angle Treaty of 1873, that of northwestern Ontario. According to 
Lieutenant-Governor and a chief negotiator, Alexander Morris, this treaty was 
significant because it “shaped the terms of all the treaties, four, five, six and 
seven (Morris 1991:45). While the treaty itself abounds in flat assertions, there 
are comments which paint it as a celebratory event. Morris describes the closing 
scenes with the Ojibwa as “striking and impressive” (1991:45). Other leading 
items of spiritual interest include the address of chief speaker, Mawedopenais, 
the accompanying ritual, the analysis of his speech and ritual (1991:45-46, 
50-51), the procession, beating of drums, dance, and presentation of the peace 
pipe (1991:47). Also of note are references to the festive and even holy character 
of the treaty itself as well as references to Native demands for the treaty 
documentation on parchment (1991:72), references to hands (Pomedli 1995, 
Foster 1984, Boyd 1938), respite or reflection time (Morris 1991:47), the many 
presents given (1991:75), the feast, and the concluding “grand dance”. 

Again, as in the Iroquois treaties, there is ample evidence in this and other 
treaties that Natives were not merely passive recipients, but active negotiators, 
knowledgeable and concerned with their destiny and the formulations of it 
(Holzkamm 1986). These concerns range from the selection of a reporter to 
considerations of the relevance of wood and water and the Great Spirit, interests 
somewhat different from that of the Canadian government. 


An Ersatz Official Text? 


Before we listen to Native voices in Treaty #3, let us consider briefly the status 
of that document. While we have the published account of the received and 
official text, “Treaty #3 as Published by Canada” (Grand Council Treaty #3 
1995:2), another text has surfaced (Grand Council Treaty #3 1995:14). This 
alternate document, that of Chief Paypom, has a different focus on the provisions 
of the treaty, is often at variance with the official text, and does not directly 
protect fishing and riparian rights (Lovisek 1996). The Chief’s document 
incorporates different terms than the “official text”, terms closer to the negoti- 
ated provisions about Ojibwa concerns. The official text might be an earlier 
version drawn up by the Federal Government and never signed by Ojibwa 
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leaders. By some sleight of hand, the Federal version might have been substi- 
tuted for the signed and authentic version. The legal implications of such a 
procedure would obviously be questionable. Furthermore, the Paypom treaty is 
in greater accord with Ojibwa understanding of what was negotiated and what 
was not. A full investigation of the relevance and import of these two varying 
documents has still to be completed (Opekokew 1982). 


The Grand Medicine Society and Treaty 
Number Three - The Midewiwin 


There is one item I would like to begin to investigate more specifically in this 
spiritual hermeneutical approach to Treaty Number Three. This issue is the 
intriguing and suggestive fact that at least two of the signatories to this treaty 
were Mide priests (Lovisek 1996). Most were from the Bear Clan/Totem. What 
kind of perspective did they bring? How did they view the process? What did 
they hope to gain from this signing? 

Prior to examining the Mide priests as an important context for this treaty, 
we should briefly examine the Grand Medicine Society and its members. Known 
as the Midewiwin, this society was and remains enclosed and largely secret. It 
had two major roles: that of healing and that of ordering morality. Members met 
twice yearly to perform curing ceremonies, to receive initiates, and to advance 
members to higher degrees. While the ethical precepts of the Society were 
known throughout the tribe, its religious beliefs and ritual practices were 
secretive, so carefully guarded that even the existence of Mide secrets remained 
completely unknown to some Ojibwa (Vennum 1975, Lafleur 1940). Member- 
ship in this fraternity was always limited, but included women; promotion to 
higher grade levels within the society required extensive training in lore, tribal 
history, pharmacopoeia, and ritual songs that accompanied the various ceremo- 
nies. Such knowledge, including the songs, had to be purchased with gifts such 
as goods or cash (Vennum 1991, Blessing 1977, Kohl 1956). 

How representative and influential were these Mide signatories? How 
pervasive was their presence in this region? 

Let us consider two facts: 

The Boundary Waters region was inhabited by members of the Bear 
Clan/Totem; and the Mide achieved a progressive influence in this region. 

Families from the Bear Totem inhabited Cass Lake, Leech Lake and Lake 
Winnipeg regions. In 1671, their charismatic leaders resided at Sault Ste. Marie. 
They had been located at La Verendrye just east of Rainy Lake, and achieved 
ascendancy by hereditary descent and totemic association. Members were 
signatories to the Selkirk Treaty of 1817 and the Robinson Treaty of 1850. They 
were prominent war chiefs, and warriors, keepers of the war-pipe and war club, 
and bulwarks against their enemies (Lovisek 1993, Warren 1957, Morris 1991). 
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According to Edward Benton-Banai (1979), the Bear Clan served and 
continue to serve as the police force of the people. Since they spent much time 
close to nature, the Bear Clan was known for its knowledge of plants whose 
roots, bark, or leaves could be used as medicines to treat ailments. In addition, 
it was the Bear Clan’s responsibility to guard the entrance of the Midewiwin 
lodge. Inside the lodge, moreover, the clans took the positions that the Creator 
had given them (Benton-Banai 1979, Blessing 1977). 

William Hoffman offers as a representation of the Mide rite a pictograph 
of a bear standing over the initiation lodge with his four feet inside by the east 
and west doorways, suggesting his protection of the lodge, or, perhaps his 
appropriation of the lodge itself (Hoffman 1891, Paap 1986). 

The Chiefs had great influence and importance. According to Grand 
Council #3 researcher, Joan Lovisek, “Although the political organization of 
the Boundary Waters Ojibwa is reflected in the documents through personal 
characteristics, military skill, hereditary and totemic association, during the 
early 19th century, a close link developed between religion and politics mani- 
fested through participation in the Midewiwin or Grand Medicine Society. The 
Boundary Waters region, particularly along the Rainy River, became the centre 
for midewiwin and other Aboriginal practices in the 19th century” (Lovisek 
1993:291, Angel 1986, Waisberg and Holzkamm 1994, Kinew 1995). 

After 1840, the Mide continued to enforce authority in civic and foreign 
matters through religious power. Religious ceremonies and political meetings 
often on a large scale became closely allied. They were attractive because of 
charismatic leadership and their absorbing ritual and oratorical finesse. While 
the Ojibwa continued to accept decision-making in a consensual way, influence 
through rank also became acceptable in this egalitarian society (Lovisek 1993). 

A prominent Mide civil chief, Mawedopenais, closely associated with the 
rejection of Christianity, became the principal spokesperson and negotiator for 
Treaty #3. Another who spoke during the negotiations was chief Sakatcheway 
(Hallowell 1936, Lovisek 1993). The first signatory was a very aged hereditary 
Chief Kektapaypinais, “a Rainy River chief whose role in the negotiations 
appears to have been one of traditional status through age and descent,” Lovisek 
writes (1993: 300). 


Healing and Cosmic Order Stories 


Two stories are appropriate, for a reconsideration of healing and cosmic order. 
The usual principal character in the healing narrative is male (Vecsey 1984, 
Kidder, Landes 1968) with several names; he is referred to generally as a young 
boy, young man (Landes 1968, Dewdney 1975), or as Odaemin, Strawberry, 
and Heartberry (Johnston 1976), but more repeatedly as Cutfoot. Born to two 
older parents who live along the shore of a large body of water, Cutfoot grows 
up and becomes strongly attached to his brother. After his brother becomes ill 
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(or dies), Cutfoot has an eight-year series of visions in which Manido instructs 
him on methods of curing his brother. According to one version, Cutfoot 
returned after four years of instruction to his mourning parents with a water 
drum, herbs, the Mide lodge, and, according to Benton-Banai, seven gifts: 
wisdom, respect, bravery, honesty, love, humility, and truth, each represented 
by a shell symbolizing the means that the “Creator used to blow his breath on 
the four sacred elements and give life to Original Man” (Benton-Banai 1979:64- 
65). 

The second story, with another reference to Cutfoot, is about the origin of 
sleep. Ruth Landes’ informant says this story is told during Midewiwin cere- 
monies by an official at the close of every night session, just before everyone 
left the Lodge. Here Cutfoot is portrayed as an old man who is the first Ojibwa 
to sleep. This story is about the coming of sleep to the people but it is also 
explicitly about the rhythmic relation between day and night as caused by the 
periodic rising and setting of the sun (Landes 1968). 

The Cutfoot stories give us clues to the vision and role that the Mide 
signatories, whether members of the Midewiwin or its priests, might have had 
at treaty signing. Cutfoot is a twofold mediator: first, he is the medium through 
which the Great Spirit works to bring a healing ceremonial to the Ojibwa. This 
ceremonial, believed to have originated before contact with Europeans, became 
a focal point of identity for the many Ojibwa groups. While many Ojibwa were 
not privy to its ceremonies, its moral tone and injunctions pervaded all of Ojibwa 
life. 

Second, lame and tottering Cutfoot is a mediator in bringing a cosmic 
order in the form of waking and sleeping for individuals, and in ordering a 
periodicity of day and night for the earth. Structuralist Claude Levi-Strauss 
envisions mythological beings who are lame, sick or deformed such as Cutfoot, 
as having a positive significance. Limping, he writes, is a “reflection, or more 
accurately ... a diagrammatic expression, of the desired imbalance” between 
climatic periods like dry and wet seasons, and winter and summer. A normal 
gait could be a symbolic representation of the regular periodicity of seasons. A 
desire to change this periodicity in order to extend one season to the detriment 
of another could be represented by a limping gait (Levi-Strauss 1974). Contem- 
porary Ojibwa responses to applications of this story still have to be made. 

The influx of traders, the changes of Canadian political structures, and the 
attempts to Christianize were some of the forces on Ojibwa populations. What 
type of creative adaptation and innovation was possible and necessary for the 
Ojibwa? There was a move to origins, I speculate, a move to what was 
identifiably and uniquely Ojibwa, to stories and songs and ceremonies for 
inspiration to cope. Cutfoot is both blissfully innocent and receptive to Manido, 
but later also old and wise in resolving tensions. Mide members and priests 
carried both this originality of vision and wisdom of practice to the treaty 
preambles and signing. Cutfoot is the symbol of these chronological differences 
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and points to their resolution. An expansion of the narrative encompasses even 
more fundamental differences, that of European or Canadian peoples and 
cultures. The challenge was as twofold as the twin stories. The first challenge 
was to forge a way of continued relationship with these guests, to live in peace 
and fellowship, to heal wounds and provide balm for the future. The second 
challenge was to recreate a world order which both maintained regularized 
patterns such as the reciprocity of day and night and the four seasons, and which 
also coped with imbalances typified by Cutfoot’s limping. Just as Natives with 
their ceremonials tried to bring about a prolongation of their growing and 
maturing seasons, and a prolonged time for hunting and gathering beyond the 
regular seasons, so they hoped for a new and positive development in the 
imbalance of regular living which would preserve the differences between 
Aboriginal and Euro-Canadians and arrive at new resolutions. Members of the 
Bear Clan and of the Mide priesthood were the mediators in this treaty process 
and continue to have influence today. 


Conclusions 


The cosmic order established in the story and in the Mide healing rites was 
projected for realization in the negotiated treaty. In addition, other spiritual 
contextual perspectives add light to this treaty. Since wood and water were gifts 
of the Great Spirit, and were necessary for national livelihood as well as 
ceremonial, these necessities would remain in place. Traditional government 
would remain (Grand Council Treaty #3), since rules for governing among the 
Treaty #3 Anishinabe were declared by Chief Mawedopenais to originate with 
the Great Spirit: “We think where we are is our property. I will tell you what he 
said to us when he planted us here; the rules that we should follow — us Indians 
— He has given us rules that we should follow to govern us rightly” (Morris 
1991:59). 

In addition, Natives would not mindlessly and irreligiously have given up 
trees and woods, for they provide material for the sacred pipes, nor would they 
have forfeited lands, for they grow tobacco to be used in ceremonies. They 
would not have ceded Indian rights to animals (Martin 1992), for they are 
necessary for livelihood and ceremony. Financial gain and agricultural imple- 
ments provided by the treaty did not supersede the ritual demands of the drum 
(Vecsey 1984, Landes 1968, Redsky 1972, Hoffman 1891), rattle, birchbark 
scrolls, songs and the lodge, validated by their stories. 

Harold Cardinal sketches eloquently the spiritual stewardship evident in 
the treaties: 


*,.. aS long as the Sun shines, the Grass grows, and the Rivers flow’. These 
words have a symbolic meaning to Indian people because the water, the 
grass, and the sun are all basic elements of life. In the Indian religion, they 
have a special role to play in human life. In naming these elements, our 
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people were saying that they would not give up any elements basic to their 
religious practices. Our people were calling upon the sun, the water, and 
the grass as witnesses to the fact that they were not surrendering, by those 
treaties, either their sovereignty or their relationship with the Great Spirit 


If we are told that we gave up all the timber by the treaties, we say that 
that cannot be accurate, because if we had given up the forests, we would 
have sacrificed a material basic to our religious practices. Our pipes are 
an integral part of our religious ritual. The pipe stem is made of wood. 
Our elders would never have agreed to give away the forests because they 
would have been giving away part of the responsibility they had to their 
religious ceremonies. 


In our religious rituals, we use Sweetgrass as incense in our prayers. If our 
elders had given up the grass that grew on Mother Earth, they would have been 
surrendering an important adjunct of their religious beliefs to outsiders who did 
not understand these beliefs. This they would not, and did not, do. Water, fire, 
and other natural elements play a role in our ritual. From a religious standpoint 
we never intended the surrender of any of those things to be a part of any 
treaty-making process. 

I don’t think that the white people ever thought that religion was any part 
of the treaty-making process (Cardinal 1977:148-149). 

For Cardinal, Aboriginal peoples did not give up their identities as nations, 
did not give up their relationship with the Great Spirit, nor did they give up their 
religion. 

In summary: 

1. The numbered treaties are bilateral agreements. The world view and 
world sounds of both parties must be considered to procure a com- 
plete understanding of what transpired. 

2. Putting the treaties in an Ojibwa context, and putting Treaty #3 in 
particular in context requires extending the boundaries of the treaty 
to include preambles to the treaty, oral and written commentaries, 
and the reality that this extension of relationships occurred in a cele- 
bratory context. 

3. To establish one facet of that context, we know that since Mide 
priests were signatories to this treaty, the treaties bear their vision of 
healing and order now extended to include Euro-Canadians. 

4. The Ojibwa did not understand the treaties to.hinder their civic or re- 
ligious identities. These, they maintained, were to remain and flour- 
ish and can serve as a means of bringing together both traditional 
and progressive Aboriginal peoples. 
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We found localities that were very friendly, others that were inimical, 
others remote in spirit beyond words; others intimate and even seductive 
and this did not arise from our moods and thoughts or from the physical 
features of the scenes. It is inherent in the land. 

(Harris 1982: 42, originally 1948) 


So it was that three teacher-educators, one a tai’chi instructor, another a 
visionary artist, and the third an outdoorsman, found themselves canoeing close 
to Manitou Ahbee, understood to mean “where the Creator sits” (Three Fires 
Society and Pettipas 1990). As our canoes crunched into the sand north of this 
sacred land, our approach was heralded by swallows, eagles, and diving ospreys; 
the whitish leg fur and black claws of a large silver wolf paw stood sentinel on 
the beach where we had planned to tent. 

Approaching the sacred lands from the next morning’s river, we were 
deeply moved by the crystal and pink granite rock formations that rise one 
hundred feet above us. Respectfully entering Manitou Ahbee from the North- 
east, with the welcoming smells of August spearmint, purple-flowered anise and 
sunny pine trees, our compasses and a kingfisher lead us to higher ground. 

Ancient petroforms, (humanly arranged rock shapes), partially hidden by 
bush and covered with lichens appeared, as we looked back to the waterways 


* Roger Neil (Ph.D.) and Murray Smith (Ph.D.) are Professors in the Faculty of Education at 
Brandon University. 
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below us. There is an eternal meaning in these forms — a gateway of large rocks, 
a snake of ninety-six stones, turtles, esoteric forms and directional arrows. Our 
words were few and the silence deep. A person feels they should be thirty-feet 
high to begin to grasp the meaning of these petroforms. We retired to individual 
silence or prayer in the two-foot deep mossed shade and sunny ledges. We were 
grateful to be here, with the earth alive around us. 

This timeless site provides a feeling of caring as if one was being protected 
by the Earth. Peace seems to permeate this sacred land. Respect and humility 
prevail about the people who have sought and seek guidance from the spirit 
world in this place. Body, mind and spirit merge into one entity. 

Many months later, we ask ourselves: “(How can education be properly 
related to the experience of sacred land?” It appears that Taoist and First 
Nations’ and Métis cultures have insights on this question that may well 
contribute to developing neo-European intellectual concepts of knowledge and 
education. 


Developing Neo-European Normative 
Intellectual Views of Environment: 
The Gaia Hypothesis 


The neo-European science perspective has evolved to a stage where alternative 
methods of constructing knowledge are embraced. Normative science relied 
upon a methodology based on testing hypotheses and reproducing results. This 
form of study is based on an “objectivity” which has contributed considerable 
specific insights but has constructed a narrow view of the world. This contruc- 
tion and validation process has caused science to become fragmented as it is 
constructed and validated by a community of scientists (Munby and Russell 
1989, Ermine 1995, Stanley and Brickhouse 1994). This community of scien- 
tists has formed its own paradigm; a paradigm which sets its own rules, frames 
its problems, and to a large extent predicts its own solutions to those problems. 
According to Zukav (1989) this scientific paradigm has recently evolved from 
a fragmented perspective to a perspective that is becoming aware of the 
interrelationship of its own consciousness and the physical world: 


... the paradigms which form the history of science also reveal a history 
of the way our species (sic) has seen itself in relationship to the Universe: 
Ptolematic astronomy reflects a species that sees itself as the centre of the 
Universe; Copernican astronomy reflects a more sophisticated and inter- 
dependent perspective of a species that recognizes itself as part of the 
notion of the Universe; physics reflects a species that is confident in its 
ability to grasp the dynamics of the physical world through the intellect; 
relativity reflects a species that understands the limiting relationship 
between the absolute and personalized perceptions of it; the quantum 
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physics reflects a species that is becoming aware of the relationship of its 
consciousness to the physical world (67). 


It seems that since neo-European science has evolved to a stage of 
examining subatomic particles it has expanded its perspective to question its 
own objectivity, resulting in an awareness of the relationship between human 
consciousness and the physical world. This interrelationship is further described 
in the Gaia Hypothesis. 

The notion that the earth is a living entity is suggested by a scientific model 
called the Gaia Hypothesis (Williams 1992, McGuiver 1993). This hypothesis 
suggests that when there is an over abundance of heat, carbon dioxide or 
humidity causing stress in one place, the earth tries to achieve balance by 
distributing the excess to all other parts of the planet. Further, recent experiments 
in quantum physics indicate that human consciousness must become aware of 
its relationship to the physical world (Zukav 1989). This notion of human and 
earth interrelated consciousness is fundamental to the Gaia Hypothesis. The 
Gaia Hypothesis explains that adaptation is symmetrical, with organisms adapt- 
ing to their environments and the environments adapting to organisms; suggest- 
ing that the earth is sensitively attempting to find balance. 

The Gaia Hypothesis describes the earth as a self-regulating network of 
interdependent physical and biological systems (McGuiver 1993). Further, all 
organisms are seen to adapt to their environments and the environment adapts 
to the living organisms. This interrelationship of adaptation exists in a delicate 
state of equilibrium. Briefly, all organisms on earth are attempting to achieve a 
balance between their physical environment and other organisms. This notion 
of a living balance reflects traditional holistic perspectives earlier developed in 
Taoist, Inuit, First Nations, and Métis cultures. 


Taoist Perspectives on Sacred Land 
(Environment) 


Taoist thought is primarily represented in three texts: 1. the Tao Te Ching (Way 
of Life), written about 500 B.C.; 2. the Chuang-tzu (Lasting Way), written 
approximately 400 B.C. (Watts 1975); and 3. the T’ai Chin Hua Tsung Chih 
(The Secret of the Golden Flower), 17th century transcriptions of reformist 
Taoist adepts from the eighth century (Wilhelm 1969). There have been two 
main groups of Taoists — those seeking wisdom, and those seeking power 
(Watts 1975). The text at hand will relate mainly to the contemplative aims of 
those seeking wisdom. 

Taoist legend refers to Lao Tzu as having been the progenitor of Taoism; 
he is thought of as the somewhat mysterious contemporary of Confucius. The 
wisdom of Lao-Tzu was written down only as he left regular community life to 
wander in nature (Watson 1993). 
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Existence is beyond the power of words 
To define: 

Terms may be used 

But none of them absolute. 

In the beginning of heaven and earth there were no words, 
Words came out of the womb of matter; 
And whether a man dispassionately 
Sees to the core of life 

Or passionately 

Sees the surface, 

The core and the surface 

Are essentially the same, 

Words making them seem different 
Only to express appearance. 


If name be needed, wonder names them both; 
From wonder into wonder 


Existence opens. 
(Bynner 1962: 25) 


A centrally important idea in Taoism is that when humanity spontaneously 
follows the natural order of the earth and sky, then their body-mind-spirit will 
achieve harmony (Capra 1979). This harmony with nature is also the basis of 
the jungle schools of the Rishis of the Upanishads, stemming from the Buddha’s 
Enlightenment, which was realized in rural solitude under the Bodhi tree. Over 
time, this harmony of being and environment is seen to result in human wisdom 
(Evans-Wentz 1981). 

The Tao is symbolized in two interactive characters held within a circle: 
Yin means shadow or the darker north side of the mountain as well as the shadier 
south side of a river; while Yang presents the light of the bright south side of a 
mountain as well as the illuminated north side of the river. These polarities of 
dark (yin) and light (yang) can further be understood to represent all polarities; 
earth and sky, female and male, receptive and creative, valley and mountain... 
(Wilhelm 1969). The yin-yang principles are not what would ordinarily be 
understood as a dualism but rather “an explicit duality expressing an implicit 
unity” when in their living, interwoven animation they compose the Tao (Watts 
1975). 

In this symbol of the Tao, yin and yang are understood to be always 
changing, always in motion (Capra 1979, Mitchell 1988, Cleary 1996). This 
motion inevitably moves toward balance and as the yin reaches its maximum 
movement, it bares the seeds of the yang. Conversely, the yang having reached 
its output of strength and creative energy bares the seeds of the yin. One flows 
into the other, not being able to exist without its counterpart. The action of yin 
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and yang together infuse all things with purpose, and humans are regarded as 
harmonious parts of the whole. Consciousness to the Taoist means becoming 
aware and following the ever changing balance of the earth. In this way, human 
consciousness and physical world interact. In its utter simplicity the yin-yang 
symbol makes clear the totality of processes that are both global and personal; 
and it relates both of these processes into one psycho-global whole (Arguelles 
1975). 


Long ago the land filled us with a wisdom 

Too fine, too deep, to be fully understood 

And, since it was beyond men’s full understanding, 

Only some of it has come down to us, as in these sayings; 
‘Alert as a winter — farer on an icy stream,’ 

“Wary as a man in ambush,’ 

‘Considerate as a welcome guest,’ 

‘Selfless as melting ice,’ 

‘Green as an uncut tree,’ 

‘Open as a valley,’ 

And this one also, ‘Roiled as a torrent.’ 

Why roiled as a torrent? 

Because when a man is in turmoil how shall he find peace 
Save by staying patient till the stream clears? 

How can a man’s life keep its course 

If he will not let it flow? 

Those who flow as life flows know 

They need no other force: 

They feel no wear, they feel no tear, 

They need no mending, no repair. 


(Bynner 1962: 33) 


First Nations, Inuit, and Métis Perspectives on 
Sacred Land (Environment) 


From the sun, as the universal father, proceeds the quickening principle 
in nature, and in the patient and fruitful womb of our mother, the earth, 


are hidden embryos of plants and men. 
(Eastman 1911: 13) 


A rainbow of First Nations, Inuit, and Métis cultures have developed 
knowledge that represents highly varied and complex perspectives on Sacred 
Land and sky. In recent decades, fragments of these perspectives were recorded, 
though an incomparably richer source of knowledge about Sacred Land has 
existed in the lived experience of traditional ceremonialism. 
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Central to Amerindian peoples’ relationship to the natural world is their 
sense of personal orientation to the four sacred directions; east, south, west and 
north (Cajete 1994). The four directions are further described in Navaho 
ceremony as a four-petalled universe at the centre of which is a sacred mountain, 
around which everything moves: “It is the axial Encircled Mountain surrounded 
by the four directional Holy mountains, each protected by a Talking God” 
(Waters 1950: 179, 224). 

Correspondingly, Hopi Kiva sand paintings represent a person’s path in 
life as a line of cornmeal arising from the central axis (sipapu) and running to 
the east, the rising sun. This path of life is seen to exist within four worlds 
depicted in four concentric coloured squares. The four directions are not only 
geographic representations, but symbols of the four states of existence through 
which life evolves in this universe: fire, air, water and earth (Beaulieu 1996). 
As the Navahos say, humans are “Made from Everything” and are thus a 
derivative summation of the four states of existence. The image of an encircled 
cross expresses these four worlds, or states, as well as the fifth world of ether 
(transcendental consciousness), through which each living entity progresses 
according to the process of their responsible interaction in the universe (Waters 
1950). Within the four directions, the path of life is not merely a mechanical 
process of geological and biological change, nor a religious doctrine; rather the 
path is an ethic, a way of life for all animate beings. 

The path of life is gracefully described in the Blessing Way, a Navaho 
ceremonial song that was imparted by the soul of the earth, Changing Woman, 
who is understood to be the consort of the Sun: 


House made of dawn, 

House made of evening light, 

House made of the dark cloud... 

Dark cloud is at the house’s door, 

The trail out of its dark cloud, 

The zigzag lightning stands high upon it... 
Happily may I walk. 

Happily, with abundant showers, may I walk 
Happily, with abundant plants, may I walk 
Happily, on the trail of pollen, may I walk 
Happily may I walk. 

May it be beautiful before me. 

May it be beautiful below me. 

May it be beautiful above me. 

May it be beautiful all around me. 


In beauty it is finished. 
(Collier 1962: 47) 
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That there is physical and spiritual interaction between humans and the 
earth around them is a primary tenet of First Nations, Inuit, and Métis belief 
systems. Further, the environment is understood to be the seat of knowledge. 
Mother Earth and Father Sun in the sky grasp and retain consciousness of the 
past, present and future and are therefore central to the continuation of human 
life. This reflects a holistic human perspective which seeks harmony with the 
environment by turning inward at the incorporeal level, and has been called 
“First Nations epistemology” (Cajete 1994, Ermine 1995, Allen 1995). 

While every place we step may thus be understood to be part of our living 
Mother Earth, some places are especially sacred, and emanate “radionically and 
psychically potent” energy which may contribute to individuals’ harmony and 
balanced awareness (Evans-Wentz 1981). Of course, as we walk, we breathe, 
and thus we rely for life both on Mother Earth and Father Sun in the sky. It is 
therefore necessary for us to consciously attune ourselves with these great 
cosmic polarities, as well as all the other polarities inherent in life. 

Ridington (1988) has described an underlying conception of cosmic union 
that has been expressed in Omaha myth, ceremony and social organization. 
Omaha clans are divided into moieties called Inshtacunda (sky people) and 
Hongashenu (earth people) reflecting their belief that humans have been born 
of a union of sky people and earth people. Their vital renewal ceremony has 
reflected the basis of their tribal organization — the union of masculine and 
feminine, as the ceremony involves the complementary symbolic reversal of 
roles by both men and woman, and the subsequent union of these two forces. 
Walter (1950) has also described Navaho awareness of natural polarity and 
balance as they enact their snake and deer dances. The snake dance calls up the 
creative power of the earth, while the deer dance subsequently calls down the 
enlightening energy of the sky. 

Such harmonization beckons our consistent attention toward wisdom 
rather than intellectualism, in order to develop the means to enter into “Mani- 
tou”, or the great Mystery (Anishnabeg); “Orenda’, or the holy song emanation 
(Iroquois); the ““Wakan” or holy creative state (Lakota), toward self-realization 
and self-transcendence (Evans-Wentz 1981). 


Education and Sacred Land: Taoist and First 
Nations, Inuit, and Metis Insights 


A. The Place of Education 


It appears that both First Nations, Inuit, and Métis as well as Taoist philosophies 
of life are consciously rooted in a humble living relation to the earth, sun and 
sky. Therefore, education, in these world views must necessarily involve our 
awareness of the importance of place. Currently working against a healthy 
ecological education are powerful business, political, community and schooling 
establishment drives toward the divorce of ethical and cognitive development, 
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toward early specialization of knowledge, toward competitive testing, and 
toward increasingly artificial social environments. 

However, recognition of traditional First Nations’, Inuit, and Métis meth- 
ods of learning may yet allow for the increased “rightful orientation” of 
education experiences through: 1. observation and participation in nature; 2. 
storytelling; 3. ceremonial dance and drama; 4. ritual initiations; 5. apprentice- 
ship and modelling; 6. dreaming/visioning (Cajete 1994, Collier 1962). 

Such rightful orientation, culminating in natural wisdom, leads to a much 
more profound educational outcome than the neo-European scholarly perspec- 
tive. This orientation recognizes that nature is sacred and the education process 
is circular and multifaceted. In this way First Nations, Inuit, and Métis education 
is similar to Taoism. The levels of maturity of both males and females are 
recognized, language is a sacred expression of breath, and story is its prime tool; 
each person contributes to the health of the individual as well as to the 
community and culture. This contribution is enhanced by the living place and 
through personal reflection, in order to reconnect the soul to the true knowledge 
of nature. This knowledge guides seeing, feeling, listening and acting; it honours 
each person’s way of being, doing and understanding. It recognizes that each 
person is on a journey to learn what he/she is by learning what he/she is not. 
The learning takes place just as much through body and spirit as through the 
mind. 

The purpose of such education is to develop wisdom and personal power 
through focused attention, repetition and context, and learning through action 
as noted above. This type of education permeates the physical development and 
the nature of our psyche, formed in direct ways related to climate, soil, geogra- 
phy and living things inhabiting the environment. Places where aspects of this 
education are carried out most effectively are Sacred Lands. This is an education 
based on active realization rather than faith, which underlines the need to protect 
sacred sites in order to continue vital interactions there. 

Learning is key to our ability to survive, and of course, different locales 
provide varying challenges to survival thus defining different learning needs. 
Here it is important to distinguish between learning needs and learning interests. 
In some environments, individual learning interests would more often than not 
seem to be an unaffordable luxury. However, physical survival is always 
conjoined by psychic and spiritual survival, and in acknowledging this ground, 
one recognizes the cultural mythos that is the foundation for a guiding vision 
(permeated with values) which motivates the formulation of education. Such 
cultural mythos emanates from life itself — the substance, the grounded place, 
and our appreciation of it. 

Education for technique, without an “up-front” commitment to cultural 
values is sure to increase community fragmentation and individual psychic 
distress. But a key problem that arises here is: how do we permeate an education 
milieu with strongly felt values without indoctrination, and increasing totalitar- 
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ian dogmatism? One would hope that genuine respect of the individual and avid 
awareness of patterns of natural order in the world would prevent dogmatic 
indoctrination. From traditional cultural perspectives, participation in commu- 
nity life in a living relationship to the natural world has been the elementary 
process of education. First hand experiences are vital in connecting young 
people to their primary grounds in the natural and social worlds. 

The inward seeking of knowledge frames the observation of natural 
phenomena and describes the interrelationships between all things. Taoism, as 
well as First Nations, Inuit, and Métis world views recognize health, or harmony 
of the physical body as inseparable from spiritual well-being; and many cere- 
monial practices are directed to fostering harmony between the physical, spiri- 
tual, mental and emotional realms in their relation to the natural world. 

For example, Waters (1950) has described six interrelated traditional 
Navaho and Hopi activities whose primary function is to restore and maintain 
harmony between the individual, the community and supernatural and natural 
forces; 1. songs, or invocations and masses; 2. dances, or ceremonial ways; 3. 
myth-dramas, involving legendary characters; 4. mystery plays, which teach 
parables and universal truths; 5. art forms, including complex song-poems and 
sand-paintings; 6. healing ceremonies. Collier (1962) has indicated that such 
traditional activities form the core of Pueblo life, and are “personality-forming 
educative institutions” that are “necessary for the harmonious operation of the 
universe”. The progressive, willing fulfilment of these ceremonial obligations 
among traditional North American peoples bespeaks a selfless unity of nature 
and humanity that is echoed by Lao Tzu: 


Heaven is long, Earth enduring. 


Long and enduring 
Because they do not exist for themselves. 


Therefore the Sage 
Steps back, but is always in front, 
Stays outside, but is always within. 


No self-interest? 
Self is fulfilled. 


(Watson 1993: 7) 
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B. Right-timing in Education 
Once a grade two Okanagan girl earnestly mentioned to her teacher, upon 
observing several children struggling with mathematics concepts: “My grand- 
father says that if we teach someone something they are not ready to learn, that 
the teacher will have to carry the weight of their mistakes” (Johnson 1981). 
As a second major attribute of education, right-timing has been described 
as “Te” in Taoism, ... “the virtuality, the grace in living, which comes naturally 
from wisdom — the intuitive realization of being one with the Tao” (Watts 1975: 
116). Considering the importance of right-timing in the process of education 
may help us move beyond moralistic intellectualism to the realization that it is 
in living personal interactions that harmony will or will not be achieved: 


“Te” is the realization or expression of the Tao in actual living ... is power 
exercised without the use of force and without undue interference with 
the order of surrounding circumstances. 

(Wilhelm 1969: 107-121) 


In Taoism, the personal development of harmonious relations between the 
inner person and the outer world(s) expresses the Tao. Thus the interpenetrating 
forces of yin and yang can be united by the mastery of personal desires in timely 
“right action” (Wilhelm 1969: 98). Similarly in the Navaho “Way Where the 
Two Came to Their Father’, the hero twins Monster Slayer and Born of Water 
(sun and moon children within us), penetrate the apparent duality of nature and 
human consciousness, as united they find out and accept their responsibilities 
in the incorporeal and corporeal worlds (Waters 1950). 

Collier (1962) has pointed out that a linear, clockwork sense of timing is 
a useful tool, but a poor master. This is especially true when teaching and 
learning is conceived of as a natural creative act. Sacred learning sites can be 
understood as land-bridges between a living past and a living future, where the 
experience of present time is transformed. Indeed, the emanation of sacred land 
power has astrological correlations so that certain days, seasons and epochs are 
deemed right for particular education experiences and ceremonies (Evans- 
Wentz 1981). 

Just as “Te” is construed as gracefulness in living, human thought and 
human breath, likewise language and song have been described as the wind, and 
learning is “hahoh”, meaning to “breathe in” in Tewa (Cajete 1994: 68). 


C. Human Respect in Education 

Perhaps the first step toward consistently good teaching would be the under- 
standing that every true act of teaching is first an act of learning. The teacher 
cannot responsively be a teacher without themselves being actively receptive to 
(1) the person(s), (2) the place, and (3) the timeliness or rightness of the learning 
experience. These three factors are necessarily considered together in any given 
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educational moment, as no teacher or student can exist without relation to time 
and place. 
Cajete (1994: 55) has briefly described traditional Aztec education in 
terms of four progressive purposes: 
1. To find our face; that is, to develop and express our innate character 
and potential; 
2. To find our heart; to search out and express our inner passion; 
3. To explore the foundations of life and work; to find the vocation(s) 
that allow for the fullest expression of self and truth; 
4. To become a complete man or woman; to understand our whole life 
and appreciate the spirit. 
The four progressive purposes outlined above may fruitfully be related to 
the four common phases of human life described by Basil Johnston (1976) in 
Ojibway Heritage as the “four hills” of life: 


There are two dimensions to a person’s life, one existence, the other a 
moral sense. By far the most significant was the latter. The physical, 
because of the difficulty of survival, was considered to comprise four hills; 
infancy, youth, adulthood and old age; the moral also consisted of the 
preparation, the quest, the vision, and the fulfilment, which corresponded 
to the four physical phases (120). 


The elementary form of respect any teacher can provide the student is to 
be aware and respect their developmental phase. It 1s the opinion of the 
researchers that one should not blindly assume that the moral development of 
the student is necessarily directly correspondent to the physical phase. However, 
keeping in mind the student’s developmental readiness: (1) infancy calls for 
creative exploration; (2) youth requires searching and competently refining 
special talents and virtues; (3) adulthood requires broad expression in our 
vocation(s); and (4) old age can entail reflection, service and fulfilment. 

For a teacher to achieve respect for their students, we must remind 
ourselves to see and feel the needs, interests, and aspirations of the person we 
see developing with us in the lived moment (Eastman 1911). 

Insights from First Nations, Inuit, and Métis as well as Taoism depict 
necessary dimensions of education to be: (1) consciousness of (sacred) place; 
(2) asense of right-timing; and (3) human respect, particularly of developmental 
phases. With such awareness, perhaps both teacher and student can sing the Zuni 
“Road of Life” song together: 
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... That clasping one another tight, 
Holding one another fast, 
We may finish our roads together; 
That this may be, I add to your breath now ... 
May our roads be fulfilled. 
May we grow old, 
May our people’s roads all be fulfilled ... 
(Waters 1950: 178) 


Further Research 


In completing this study of the relationship of Sacred Land to education, several 
areas appeared to cry out for further research and institutional change: 

1. A prime need appears to be in the development of the “Arts” in First 
Nations, Inuit, and Métis teacher education and schooling processes. 
Traditional forms of Amerindian education arises and are properly 
expressed in myth-drama, art and craft, story-telling and dance. Un- 
fortunately current education systems generally regard these forms 
of knowledge as “frill subjects”, rather than sacred vehicles for edu- 
cation. 

2. The meaning and forms of sacrifice and responsibility in education 
should be clarified. 

3. Detailed descriptions of spiritual/ethical dimensions of education 
systems of First Nations, Inuit, and Métis cultures ought to be re- 
searched carefully. For example, the seven cardinal virtues and their 
animal guardians of Anishnabe and Cree peoples’ could be brought 
more explicitly into teacher education and school systems. 

4. The values of dreams, visions and consciousness of other worlds 
may in part be brought forward and researched within First Nations, 
Inuit, and Métis (post-secondary and other) education systems. 

5. Comparative studies of the principles and philosophies of First Na- 
tions, Inuit, and Métis and of other cultures need to be continued. Al- 
dous Huxley (1958) Perennial Philosophy is an example of one 
approach which sensitively associates Oriental and European sys- 
tems of thought. 

6. Finally, clan systems of North America deserve detailed respectful 
research to better contribute to various levels of First Nations, Inuit, 
and Métis education; family clan systems; vocational clans, includ- 
ing agricultural and war clans; rock, plant, and animal spirit clans; 
and sky spirit clans. 
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IV. LOSS OF SACRED 


LANDS: FLOODING 
AND FISHERIES 


Traditional lands are an integral part of First Na- 
tions, Inuit, and Métis spiritual, emotional, physi- 
cal, and social well being. Any loss of these lands 
has a devastating and lasting impact on all aspects 
of life for Aboriginal individuals, families, and com- 
munities. One of the first steps to healing is to 
restore the loss, as exemplified in the papers in- 
cluded in this section. Violet and Martin Tuesday 
introduce this section with an essay on the impact 
of loss on First Nations. The remaining papers 
provide examples of loss of land or resources 
through flooding, over-fishing, and pollution. These 
lands and resources are sacred; their destruction 
creates long-term traumatic affects that last for 
many generations. People and land can be seen as 
one entity; destroying one destroys the other. 


The Effects of 
Loss of Traditional 
Lands in Lac Seul 
and Lake St. 
Joseph Areas 


Martin Tuesday and 
Violet Tuesday’ 


In the native communities surrounding Waaninawungaang (Sioux Lookout) 
including New Osnaburgh, Cat Lake, and Slate Falls; the original Meshkiig- 
waagamang Anishinabeg; and Frenchman’s head, Kejick Bay, Whitefish Bay; 
and Lac Seul villages of Obishigoka Sakaigan, many problems occur. These are 
problems that communities and their leaders, native organizations, and agencies 
find difficult to face and resolve. 

Since European contact and the exploitation of traditional lands, problems 
have become a tangled web of youth suicide, spousal and sexual abuse, family 
violence, poverty, unemployment, loss of language and identity, apathy, de- 
pendence, and even denial. These manifestations can be attributed to the loss of 
traditional land, that is, land held as sacred for centuries by the Ojibwe (Ojib- 
way) Anishinabeg. The land was and is an essential and integral part of the 
Ojibwe Anishinabeg way of life, spirituality, and culture. The lands upon which 
Anishinabeg gain spiritual and physical strength have been detroyed, which has 
had devastating effects upon the lives of Anishnabeg. 


* — Martin Tuesday is from Ojibwe Big Grassy River First Nations. Violet Tuesday is a member 
Ojibwe Big Grassy River First Nations and works for Tikinagan. Rishona Slutchuk transcribed 
this paper. 
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An elder, Charlie Wesley from Cat Lake, remembers when Lake St. 
Joseph was flooded. People lost all their manomin (wild rice) and berries, fur 
bearing animal habitats, gardens, and seasonal homes. He recalls moving the 
bones of some of his ancestors to higher ground and agonizing over not being 
able to retrieve those of other ancestors. Many sacred places of spiritual value 
were lost under the water. 

A loss is a trauma that persists when it is not healed. A loss remains in the 
memory where it has no sense of time; it is always current, as if the loss occurred 
recently. A loss is a trauma whether it is real or threatened. Unresolved loss 
affects the spiritual, emotional, mental, and physical aspects of a person. When 
it happens to a group of people it can be called ‘collective trauma’. 

When a person experiences trauma, an energy is created which, if undis- 
charged, develops into chronic anxiety, tension, and leads to physical illness. 
When people lose something important, they can lose their self esteem. 

The people around Lake St. Joseph and Lac Seul lived off the land, relying 
on the animals and lakes. They developed an intimate knowledge of animal life 
on the land and in the water. They helped create diversity and developed 
conservation techniques based on the knowledge of the animals they hunted, 
trapped or fished. | 

The intimate knowledge of local elders of the animals they hunted, trapped 
or fished is extensive. Elders were asked by Anishinabe researchers to provide 
information about animal life, their routes, and habitat. This information was 
compared to existing Ministry of Natural Resources (MNR) data on ‘wildlife’. 
The Anishinabe knowledge of the land and animals shared with the researchers 
far exceeded the ‘high tech’ data provided by the MNR. Elders had an intimate 
and caring understanding of the land and animals. The MNR data was meagre, 
outdated, and detached in comparison. 

The Anishinabe people’s spirituality was based on their intimate relation- 
ship with animals and land. The Medicine Society was based on relationships 
with important animal spirits. Family systems and relationships were structured 
according to the qualities of certain animals. There were seven main clans or 
totems. The clan system was used as a form of government. It governed the 
structure of families, relationships, and roles of members. This system socialized 
individuals into their families and communities and taught them to grow up to 
be strong, happy, and vitally healthy. It also provided an individual with the 
knowledge and skills to be a good hunter and harvester. It taught him or her 
intimate knowledge of the land, animals, plants, and to respect all of nature, 
including his or her fellow humans. 

The clan system was so strong that marriage breakdowns and child and 
other abuse that are known today were relatively non-existent. Clan system 
responsibilities encouraged all members to pursue activities that honed their 
skills in providing for their families. Everyone was involved in the nurturing of 
all family members. 
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The sacred sites where ceremonies were performed with the sacred pipe 
and drum brought people together to celebrate life, rites of passage, thanksgiv- 
ing, and continued blessings of life and health. These ceremonies brought 
visiting families and clans together to trade and make alliances and marriages. 
These were times of happiness when roles and responsibilities to each other and 
to the land were continually affirmed. 

Sacred sites included such areas as islands that resembled sacred animals, 
places of spiritual power, places where offerings were made, fasting areas, 
places where medicinal plants grew, gathering places for medicine people, and 
places of sacred lodges. People lived various places at different times of the 
year, for example at fish spawning sites, at animal over-wintering areas, on 
migration routes of animals such as caribou, duck and geese; at manomin 
harvesting sites, and at berry picking sites where blueberries and saskatoon 
berries grew. 

Certain areas were frequented to harvest specific types of trees such as 
ash to make snowshoes, tikinagans (cradle boards), and for medicine; birch for 
baskets, shelters, tikinagans, tools, and food; cedar for canoes, paddles, bowls, 
utensils, medicine and ceremonies; poplar for soap, curing meat and fish, and 
baiting beaver. Moss was gathered from certain areas to be used as baby moss 
bags (diaper rash was unheard of), for scrubbing and cleaning aids, insulation, 
and for food storage. Spring water was sought in summer for healing purposes 
and drinking. Muskeg areas with ice that remained all summer were used as 
food storage areas. 

Many of these highly valued areas were lost when the land was flooded 
for the benefit of Canadian non-Native society. The destruction of these impor- 
tant areas caused much bewilderment and untold hardship on the people. 
Animals and fish could no longer be found in the familiar places. Habitats had 
changed and could no longer provide the animals, plants, and trees needed for 
survival. People had to search for new hunting and harvesting areas, but 
government restrictions and policies hampered the freedom to find areas where 
traditional activities such as hunting, fishing, and practising ceremonies could 
continue. 

A loss of ceremonies, clans, traditional skills, language, and identity in 
the communities would follow — losses which continued to affect succeeding 
generations. These losses are all directly or indirectly caused by the flooding. 
For healing to take place, I believe we must come together, work together to 
reclaim our ceremonies, our clan systems, our family, and our community 
structures. Right now, many of us are doing this on our own as best as we can. 
However, the support systems, the nurturing systems are missing. These support 
systems must be created so that we can build strong, self-confident communities 
which can provide the support needed for others to come into the circle. Finally, 
we need to restore the lands to enable our people to pay respect and continue to 
use these sacred areas. 
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Rainy River: 
Heartland of the 
Grand Council 
Ojibway 


Tim Holzkamm, Leo Waisberg 
and Joan Lovisek’ 


Before the foundation of Canada, Rainy River was the centre of an Ojibway or 
Anishinaabeg governing Grand Council which met regularly in large assem- 
blies. Lake sturgeon (Acipenser fulvescens) were an essential component of the 
economic base which supported this government. Sturgeon fishing has a long 
history at Rainy River. In particular, the Long Sault Rapids area has been 
identified as the site of a prehistoric Laurel culture village with a heavy reliance 
on sturgeon (Arthurs 1986). Archaeological evidence from Laurel sites indi- 
cates vast trade networks extending across the continent (Stoltman 1973). At 
Rainy River, this trade was supported by extensive sturgeon fisheries. During 
the 19th century, the Lake of the Woods was reputed to be “the greatest sturgeon 
pond in the world” (Ono et al. 1983). The Rainy River is the major river flowing 
into Lake of the Woods. By 1915 over-fishing and pollution had devastated the 
fishery and Euro-Canadian settlement had deprived the Rainy River Ojibway 
of most of their land base, including major fishing stations. 


* Tim Holzkamm, Joan Lovisek, and Leo Waisberg are ethnohistorians who provide claims 
analysis services and advice on loss of use studies for lands and Treaty rights claims, to First 
Nations, consulting companies and law firms since 1980, 1988, and 1975 respectively. Tim 
Holzkamm lectures at North Dakota State University. 
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Grand Council Ojibway 


Gatherings of 600 to 1,000 Ojibway along the Rainy River during the spring 
sturgeon spawning run were commonly noted by 19th century fur traders and 
other observers. In some years as many as 1,500 Ojibway were reported (Jacobs 
1857, NAC MG 11). These gatherings were on the occasion of regular meetings 
of Anishinaabeg Grand Councils consisting of Midewiwin chiefs and other 
ranked leaders. During these Grand Councils, matters of importance to all First 
Nations were deliberated, policy was determined, and decisions were imple- 
mented (Lovisek 1993). Policy toward Euro-Canadians was a major outcome 
of the Grand Councils, as for example, when missionaries were denied permis- 
sion to build a station at Manitou Rapids because it was feared it would ruin the 
sturgeon fishery there (Jacobs 1857). At other times, the Grand Council inter- 
vened in the activities of the Hudson’s Bay Company and directed the activities 
and routes to be used by Canadian and Imperial exploring parties passing 
through Grand Council territory (HBCA D.4/109; Spry 1968; Hind 1971). 
According to Simon J. Dawson, it was “the fact of their having abundance of 
food at certain seasons [that] enables them to collect in numbers sufficiently 
great to be formidable if inclined to be troublesome” (Dawson 1968). Sir John 
Richardson travelled through the Rainy River in 1848 on his way to search for 
the Franklin expedition. In passing, he noted that the plentiful supply of sturgeon 
‘rendered the natives independent’ of both the Hudson’s Bay Company and the 
American Fur Company (Richardson 1969). 


Anishinaabeg Economy 


Central to the authority of the Grand Council was the economic security afforded 
them by the great abundance of resources in the lakes and forests of their 
territory. The harvesting and processing of these resources promoted the gath- 
ering of Ojibway families into large groups at maple groves, fishing stations, 
berry patches, garden sites, and wild rice beds. The products of these activities 
were stored for future consumption and for trade. Strategies of resource use 
changed from season to season and from year to year in response to environ- 
mental variation. A balanced economic cycle for the Grand Council First 
Nations involved ‘switching’ among a wide range of available resources (Wais- 
berg and Holzkamm 1991). According to one Rainy River Elder: “There was 
nothing they didn’t use that grew” (Holzkamm et al. 1990). An interpretation 
of Anishinaabeg annual economic cycle is given in Figure 1. Through the spring 
and early summer, sturgeon from the Rainy River were a focal resource of the 
annual economic cycle (Dawson 1968). During the larger of the reported 
gatherings, consumption of sturgeon would have amounted to almost four tons 
per day (Pennington 1989). 

Sturgeon also yielded isinglass, a non-food product that was integral to 
domestic activities and was also traded commercially. Isinglass is a gelatinous 
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Figure 1. 


substance derived from the inner membrane of sturgeon air bladders. Ojibway 
valued isinglass as an effective binding agent in the manufacture of paints and 
as a glue. Isinglass was also in constant demand in Europe where it was used to 
produce high quality glue and as a fining agent for beer and wine (Holzkamm 
et al. 1988). 

Production data from the Hudson’s Bay Company’s Lac la Pluie District, 
which included Rainy River, show substantial returns of Ojibway produced 
isinglass after 1823 (HBCA B.239). Isinglass returns afford a reliable measure 
of the sturgeon harvest from the Rainy River during the 19th century. This is 
particularly true when the minimal sturgeon harvest is calculated from the 
isinglass returns (Holzkamm et al. 1988). The annual sturgeon harvest between 
1825 and 1885, averaged for five year intervals, is shown in Figure 2. During 
this period the Ojibway-managed harvest averaged over 275,000 pounds annu- 
ally. 

Isinglass constituted an appreciable part of the value of the Hudson’s Bay 
Company’s Lac la Pluie District returns. Between 1839 and 1860 the district’s 
isinglass returns averaged £390 annually (Holzkamm 1987). Combined with 
income from furs and other products, the isinglass trade was integral to Ojibway 
participation in the fur trade, which was a major focus of their annual economic 
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cycle. The potential dietary contribution of sturgeon relative to other species 
represented in the Lac la Pluie District returns is illustrated in Figure 3. 

In addition to trade in isinglass, the meat from sturgeon was also traded 
to non-Ojibway. Fur trade documents describe extensive commercial exchange 
and suggest a long-standing tradition of commercial exchange among the First 
Nations. Fur traders frequently described the Rainy River Ojibway as highly 
competent traders with a wide variety of products for exchange (Holzkamm et 
al. 1988). At times, sturgeon purchased from the Ojibway was critical to the fur 
trade. According to William Sinclair, in charge of the Hudson’s Bay Company 
post at Fort Frances in 1844: “The dried sturgeon procured during the summer 
has been very beneficial to the support of the establishment. I really do not know 
what we would have done without it” (HBCA D.5/2). Control over sturgeon 
supplies permitted the Grand Council to exercise considerable influence over 
fur trade activities (Holzkamm et al. 1988). 


Treaty 3 


In 1870, Canada acquired the Hudson’s Bay Company territory. During the next 
decade, Canada signed treaties with western First Nations. Following four years 
of protracted negotiations, Grand Council chiefs and Canada entered into Treaty 


STURGEON HARVEST 1825-1885 
Rainy River / Lake of the Woods 


OJIBWAY MANAGED HARVEST 
1823-1884 AVERAGED 275,415 # ANNUALLY 


” 
Q 
=z 
~ 
Oo 
a 
rs 
Oo 
” 
a 
z 
< 
22) 
= 
Oo 
= 
- 


1825 1845 1865 1885 
FIVE-YEAR AVERAGE 
[LEO G. WAISBERG CONSULTING 


Figure 2. 


110 SACRED LANDS 


Rainy River: Heartland of the Grand Council Ojibway 


ANNUAL FOOD VALUES OF SPECIES TRADED 
HBC REGIONAL DATA AVERAGED 1821-1885 


BEAVER (20.41%) 


STURGEON (56.97%) 


MUSKRAT (8.88%) 


TIM HOLZKAMM CONSULTING LEO G. WAISBERG CONSULTING 


Figure 3. 


#3 in 1873. By the terms of this Treaty, reserves were to be set aside and hunting 
and fishing rights protected. The text of the Treaty as published by Canada is 
sometimes at variance with the agreement as it was explained to the chiefs. One 
of the significant disparities was the unauthorized inclusion in the printed text 
of government regulatory control over fisheries. Subsequent recall by signatory 
chiefs and records of the Treaty negotiations fail to show that such a regulation 
was ever agreed to (Van West 1990, Waisberg and Holzkamm 1992). Reserves 
at Manitou Rapids and Long Sault were also established, specifically as fishing 
stations for the First Nations (Holzkamm et al. 1988). 


Destruction of the Fishery 


Commercial fishing by non-Anishinaabeg began on the American side of the 
border near the mouth of the Rainy River about 1885 (Dobie 1957). By 1892 
the Canadian side of Lake of the Woods had been opened to commercial fishing 
(Holzkamm et al. 1988). Such fishing, which included pound nets across the 
mouth of the Rainy River had a devastating effect upon the Ojibway economy. 
In 1892, Anishinaabeg chiefs petitioned the Canadian government: 
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There are also Canadians that have licenses from the Government and we 
are of the opinion that if no such licenses were granted it would be easier 
to put a stop to the wholesale depleting of the fish in Lake of the Woods. 
This one of our main resources is getting more and more scarce and we 
can now hardly catch enough to feed ourselves in summer. Some strong 
measure should be taken ... Having kept faith with the Department it is 
only but fair that we should expect that they would keep it towards us. We 
have kept our part of the Treaty, is it not hard that the Government should 
not keep theirs (NAC RG 10 vol.3880). 


Between 1895 and 1899 harvest rates for sturgeon averaged over a million 
pounds of dressed fish each year (Holzkamm et al. 1988: 203). Within two 
decades over-fishing had reduced the harvest to a minuscule portion of harvest 
levels that had been successfully managed by the First Nations for centuries 
(Ibid.). The pattern of harvests by non-Anishinaabeg fishermen is illustrated in 
Figure 4. Pollution from the pulp and paper mill at Fort Frances after 1907 
degraded spawning areas in the Rainy River and inhibited recovery of depleted 
stock (Schupp and Macins 1977). 


Appropriation of Resources 


In the arable Rainy River clay plain, reserves had been established under Treaty 
3 which comprise 10% of the plain, including villages along the Rainy River 
and fishing stations. By 1915 the First Nations of these reserves were forced to 
surrender most of their land to make way for Euro-Canadian settlement, retain- 
ing only the reserve at Manitou Rapids. With the loss of these reserves along 
Rainy River, the First Nations also were deprived of their right to use this land 
as a base for fishing operations. 

Before long, Treaty fishing rights were under attack by Ontario. Ontario’s 
position was summarized in 1939 when the Kenora Indian Agent commented: 


Mr. Taylor, Deputy Minister of Ontario Game and Fisheries when talking 
to me last summer, said it has nothing to do with him, when asked how 
the Indians were going to make a living, it was “our Department’s baby”, 
not his, and the Indians were not going to live on the Province’s, moose, 
deer, fish etc., and some other way of their making a living should be 
devised by us. The Indians and all of us are very much discouraged, they 
say the Treaty was signed for “as long as the rivers flow etc.,” and we are 
breaking the Treaty (NAC RG 10 vol.8865). 


Commercial fishing licenses to the First Nations were restricted as Ontario 
had already allocated grounds to Euro-Canadian fishermen. Provincial wardens 
seized Indian nets and boats and arrested individuals, who faced substantial 
fines. A further report by the Kenora Agent stated that: 
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Figure 4. 


None of my Indians could live if they were not allowed to kill game for 
food or fish for food off their reserves ... If no arrangements are made we 
shall soon have to feed all our Indians ... The Directors circular ... says: it 
is the Agent’s duty to notify Indians they must become self-supporting by 
fishing, hunting, and trapping, etc. If they do, and are arrested they will 
all be fined or jailed (NAC RG 10 vol.8865). 


Enforcement of provincial game and fish laws in the Treaty #3 area was 
draconian. In one extreme instance, an Anishinaabeg hunter was convicted for 
possession of game and imprisoned for 30 days. Upon release, without funds, 
he had to walk 200 miles home. Afraid to hunt for food, he died after four weeks’ 
travel. Provincial officials denied responsibility (Waisberg et al. 1995). 


Recovery by Efforts of Rainy River First Nations 


On their own initiative, the Rainy River First Nations have begun the long 
process of restoring the sturgeon that once supported Anishinaabeg inde- 
pendence. In 1992 the First Nations constructed a sturgeon hatchery on their 
reserve at Manitou Rapids. The Rainy River First Nations are also 1n the process 
of completing an interpretive heritage centre on recovered land at the site of the 
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old fishing station at Long Sault Rapids. There the First Nations anticipate 
teaching the traditional importance of sturgeon and their role in recovering 
Rainy River to both Anishinaabeg and non-Anishinaabeg. 


Conclusion 


For centuries the immense sturgeon runs in Rainy River were a major part of 
the Anishinaabeg economy and supported large Grand Council assemblies. 
Sturgeon were essential to the maintenance of the First Nations’ independence. 
Under the direction of tribal elders, sturgeon harvests were managed to provide 
a sustainable yield averaging more than a quarter of a million pounds of sturgeon 
meat every year. 

The agreement known today as Treaty #3 which the chiefs had negotiated 
in 1873 and which they expected would protect this vital fishery was not 
honoured by Canada or Ontario. This led to the destructive over-harvesting of 
sturgeon and the appropriation of the remaining fisheries for non-Anishinaabeg 
fisherman. Under government management, the sturgeon harvest briefly ex- 
ceeded a million pounds of dressed fish per year and then precipitously declined. 
Sometimes overlooked in the fisheries statistics is the fact that under First 
Nations management, sturgeon harvests were sustained at a level higher than 
average after government control. In the last decade, the Rainy River First 
Nations have successfully defended treaty fishing rights in court, established a 
sturgeon hatchery at Manitou Rapids, and are renewing Long Sault village as a 
National Historic Park. First Nations access to their most traditional fishery is 
not guaranteed. Challenges to treaty fishing rights are an ongoing danger, and 
recovery of the sturgeon population in Rainy River is not assured. Despite these 
dangers, revival of the sturgeon fishery, a resource once integral to Anishinaa- 
beg society, represents a living link to the past and a heritage for future 
generations. 
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From Ojibway 
Homeland to 
Reservoir: 
Flooding the Lake 
of the Woods 
Anishinaabeg 


Leo Waisberg and Tim Holzkamn’* 


Flooding of Native lands for hydro power has been acommon practice in Canada 
during the 20th century. Northern First Nations have suffered extensive damage 
to their traditional economies, while provincial government utilities have reaped 
substantial revenues from the power. Surprisingly little attention has been paid, 
by anthropologists and ethnohistorians, to impacts on First Nations of flooding 
in southern Canada during the 19th century (Lovisek et al. 1996). 

In 1887 a dam was built at the outlet of Lake of the Woods, to provide 
power for industry, particularly a flour mill. For Anishinaabeg of Treaty #3, the 
dam brought destruction to homes and farms, wild rice fields, and fur bearer 
habitat. Investors in the company were members of Canada’s business and 
political elite, among them the most powerful businessmen who headed the 
Canadian Pacific Railway. Also among the investors were federal politicians, 
including a Senator and a future Conservative Prime Minister, John Abbott. 


* Leo Waisberg and Tim Holzkamm are ethnohistorians who have provided claims analysis 
services and advice on loss of use studies for lands and treaty rights claims to First Nations, 
consulting companies and law firms since 1975 and 1980 respectively. Tim Holzkamm lectures 
at North Dakota State University. _ 
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Figure 1. 


All protests of the First Nations, and their Grand Council, were ignored, 
and the Anishinaabeg were never compensated. A more permanent structure 
was constructed seven years later, which further increased levels. When gov- 
ernment regulation of levels arrived in the 20th century, the higher levels 
established by these dams became anchored within a complex web of intergov- 
ernmental agreements and legislation, and remain so today. Native interests 
were not considered within such agreements, which made no provision for 
compensation. 
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Treaty #3 and the Anishinaabeg 


The destruction wrought by the dam radically altered the traditional Anishinaa- 
beg economy. Before acquisition of their homeland by Canada, the Anishinaa- 
beg in the Boundary Waters area of northwestern Ontario relied upon a great 
diversity of resources for subsistence and trade. After 1821, their population had 
expanded almost 400%, from 455 in 1822, to 1,790 by 1875 (Waisberg and 
Holzkamm 1993). Because of the increase, they had developed garden islands 
for expanded planting of potatoes and corn, utilizing the favourable microcli- 
mates provided by large bodies of water (Moodie and Kaye 1969, Moodie 
1980). They also sowed wild rice in new locations (Moodie 1991). Products 
such as canoes, pitch, birch bark and native twines were used in the household 
and sold to traders. Foods, such as corn, rice, sugar, dried and fresh fish and 
meats, were also important items of trade (Densmore 1979, Densmore 1928, 
Holzkamm 1986, Holzkamm et al. 1988, Waisberg and Holzkamm 1993). The 
trade in natural foods, furs and fish products provided the basis for fur company 
operations. The fur trade in the Boundary Waters region remained profitable for 
the Hudson’s Bay Company throughout the 19th century, despite competition 
from other traders (Waisberg and Holzkamm 1994, Holzkamm et al. 1995). 

In 1870, Canada acquired the Hudson’s Bay Company territory, west and 
north of Lake Superior to the Arctic. During the next decade, Canada signed 
treaties with western Indians. After four years of difficult negotiations, Grand 
Council Chiefs and Canada entered into Treaty 3 in 1873, by which reserves, 
and hunting and fishing rights, were authorized. Seventy-five reserves were set 
aside, comprising approximately 363,000 acres, or about 1 % of the entire treaty 
area. Reserves were disproportionately valuable in minerals, timber, and fertile 
soil. On the arable Rainy River clay plain, with its potential for commercial 
agriculture, Indian reservations comprised 10% of the plain, including riverfront 
villages and fishing stations. Lake of the Woods reserves (Figure 1) fronted on 
water, and included many traditional production areas, but also mineral and 
timber lands of potential value. As the signatory chiefs expressed it then, 
“alliance with the white man,” for “the benefit of our nation,” presented 
opportunities for Anishinaabeg to participate, through sale of products like 
wood, foods and hay, in lumbering, mining, and the proposed Pacific railway 
(Waisberg and Holzkamm 1993, Waisberg et al. 1996, Friesen 1981, National 
Archives Canada (NAC) — MG 11, C.O. 42, v.698: 126-148; Canada 1966: 
3-7; Morris 1991; NAC — RG 10, v.2313, f.62509-2; Archives of Ontario (AO) 
— Irving Papers 31/37/01). | 
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Lake of the Woods Milling Company 
and its Investors 


Industrial developments were not long delayed after treaty. A logging industry 
was quickly set up under federal jurisdiction; the region, just west of the prairies, 
held considerable resources of red and white pine. This provided timber both 
for railroad construction and the building boom at the city of Winnipeg. Saw 
milling industries were established at a water power in Keewatin, where a 
narrow ridge separated the twenty-foot drop between Portage Bay on Lake of 
the Woods and the Winnipeg River. The Keewatin Lumbering and Manufac- 
turing Company commenced operation in June 1880, using an old overflow 
channel, which it deepened, to power its saw. Another wood company, W. J. 
Macauley, secured its water power by a cut made in 1881 through the rock ridge 
separating the lake from the river (Meyer and White 1917, International Joint 
Commission (IJC) 1917). 

These water powers depended upon the depth of the water in Portage Bay, 
which was shallow. Much of the bed of Portage Bay was at 1,052 feet or above, 
sea level datum. A quarter of the bed of the bay extended down to 1,051 feet, 
and approximately 5% at the deepest section was at 1,050 feet (Meyer and White 
1917). Under natural conditions, the average lake level stood at 1,056.7 feet. In 
drought years, such as 1884, the mills were only able to run half time. Canada 
was petitioned, without success, for assistance (NAC — RG 25, G-1, v.1636, 
f.812, part II, copy of pcoc 665; Meyer and White 1917). 

By 1887 the position of the government changed. The Lake of the Woods 
Milling Company was incorporated that year, to produce flour. It too sought to 
use the water power at Portage Bay. This time assistance was forthcoming. The 
Minister of Public Works gave a grant of $7,000. The “Rollerway Dam,” a 
timber weir, was constructed at the western outlet of the lake (Canada 1887-88; 
Meyer and White 1917; NAC — RG 108, Accessions 88-89/059, f.7435-2, v.3, 
28). Water levels were raised about 3 feet (IJC 1917). 

Investors in the flour mill were prominent businessmen from Eastern 
Canada, who sought to capitalize on the new Canadian Pacific railway, the CPR, 
moving grain from the Prairies, processing at Keewatin, and then shipping the 
flour to markets. They included Allan Gilmour, timber baron from Ottawa, Sir 
George Stephen, president of the CPR, and Sir Donald Smith, director of that 
railway. Also among the investors were a Conservative senator, and a Montreal 
solicitor for the CPR, John Joseph Caldwell Abbott (University of Manitoba 
Archives and Special Collections; Epp 1976, 1977; Glazebrook 1964; Waite 
1971). 

Abbott had been involved in the 1872 Pacific Railway scandal which led 
to the fall of the Conservative federal government. He was a conduit by which 
money flowed from a railway syndicate to the party, a fact which became known 
when his safe was burgled and confidential letters appeared in the Globe. These 
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included one 26 August 1872 telegram to Abbott from the Prime Minister, Sir 
John A. Macdonald: “... must have another ten thousand; will be the last time 
of calling; do not fail me ...” Abbott’s answer was also published: “... draw on 
me for ten thousand dollars.” The Macdonald government was restored to power 
in 1878 (Berton 1970, Simpson 1988, Miller 1990). 

Later, in 1887, when the dam was built, John Abbott was the solicitor for 
Lake of the Woods Milling, and secured the charter of incorporation in June. 
By that time he had been returned to political life in the Senate. On 13 May 
1887, Macdonald appointed him Government Leader in the Senate and a 
Minister without Portfolio. Abbott, as a member of Cabinet, approved the 
charter of the company which he represented as a solicitor. He became, after 
Macdonald’s death, Conservative leader and Prime Minister, serving until 
December 1892. He retired with the tributes appropriate to the later British 
Empire, as The Honourable Sir John Abbott, KCMG (Knight Commander of 
the Order of St. Michael and St. George). Other prominent investors such as 
Stephen and Smith received peerages as well as knighthoods (NAC, RG 95, 
v.2588; NAC, RG 2, v.3131, f.1311; NAC, RG 2, v.365, f.PC Minutes, reel 
c-3386). 


impact of the Dam 


Higher water levels on Lake of the Woods, which benefitted politicians like 
Abbott and businessmen like Stephen and Smith, caused immense damage to 
the Anishinaabeg economy. Indian fields were “submerged ... several feet under 
water so that boats could sail over them.” Shoreline adaptations based on 
agriculture and wild rice were disturbed, and villagers dispersed inland to hunt 
and trap. One Anishinaabe stated: 


“I have seen where timber once stood, water covering the logs and stumps 
and spreading out in every direction so as to destroy hay meadows, islands 
and other low grounds of much value” (Meyer and White 1917, Affidavit 
of Pashtetuwascung: 257-61). 


Others, like the Chief of Big Island, informed the Inspector of Indian 
Agencies that the shortage of cattle feed was the “fault ... of those who built the 
dam and raised the water in the lake and drowned his meadows and ricefields” 
(NAC — RG 10, v.3802, f.50265; Canada — Sessional Papers [CSP], A.1889, 
#16: 55-57). 

The damages created in 1887, when the dam was first constructed, 
continued during subsequent years. Rat Portage Chief Thomas Lindsay stated 
in 1890 that: 


“Since the Dam was built across the Mouth of the River it [the water] is 
higher and has Killed all our Wild Rice and nearly all our Hay fields are 
now covered with water- Our Rice is a great loss to us ... We have always 
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endeavoured to follow the promises we made to the Queen at the Treaty 
and we hope and trust the Queen will fulfill her promises made to us at 
the Treaty (NAC — RG 10, v.3696, f.15410). 


Although the truth of such complaints was verified by agents and inspec- 
tors, who forwarded their own observations about the impact of higher water 
levels to Ottawa, nothing was done. Trespass sections of the Indian Act, which 
would have penalized those who occupied and used unsurrendered reserve 
lands, were not enforced (Revised Statutes of Canada 1886, 43 Vic., c.43, The 
Indian Act, s.35, [as amended by S.C. 1887, c.33, s.5], s.36, s.38). 

In 1892 the Grand Council wrote to the federal government on behalf of 
Lake of the Woods First Nations, to request that : 


“Ever since the dam has been put up in the river, the water keeps high, 
destroying the wild rice crop, which is of the principal cause of our 
starving in winter time. Apart from that the hay grounds are also flooded 
as well as some of our best gardens. The Department must be aware that 
our land, here, is not as on the plain. There are only spots that may be 
cultivated, the remainder being rock, so much so that we will be unable 
this year to get hay enough to feed our cattle ... Having kept faith with the 
Department it is only but fair that we should expect that they would keep 
it towards us. We have kept our part of the Treaty, is it not hard that the 
government should not keep theirs?” 


At the time of this petition, investors in Lake of the Woods Milling 
occupied the highest positions in Canada, like Prime Minister The Honourable 
Sir John Abbott (NAC — RG 10, v.3880, f.92840). 

During the 1890s, an improved structure, the Norman Dam, was con- 
structed, which raised the water higher again. Still Canada did nothing. The 
natural level of the lake had been, on average, 1,056.7 feet, sea level datum; the 
lowest mean monthly level was 1,052.9 feet, before 1887. A decade later, during 
1896 and 1897, the water level on the lake peaked at 1,062 feet, and remained 
above 1,060 feet for much of the open water season (Figure 2). This is nearly 
10 feet higher than the lowest level under natural conditions (Meyer and White 
1917, Department of Energy, Mines and Resources Canada, Lake of the Woods 
Control Board, “Mean Month Levels, Lake of the Woods”, years 1892-1898). 


Formal Regulation of the Lake as 
a Permanent Reservoir 


Since 1887, Lake of the Woods reservoir has been kept above its natural levels. 
Ontario controlled the levels of Norman Dam after 1898, under contract with 
the Keewatin Power Company, an offshoot of Keewatin Lumbering and Manu- 
facturing. Because of damage to the American shore, an International Joint 
Commission was set up to advise on optimum levels. Hearings were held by the 
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commission from 1912 to 1916, at which Canada’s officials in the departments 
of Indian Affairs and the Interior took steps to ensure that Indian interests were 
not aired. The department of the Interior’s Dominion Water Power and Hydro- 
graphic Service was concerned with the power dams recently built, and pro- 
posed, on the Winnipeg River system in Manitoba. It sought to minimize Indian 
damage claims and maximize power available to the Winnipeg plants. Power 
interests prevailed. The final report of the International Joint Commission in 
1917 proposed a significant increase in flow through the reservoir and the 
Winnipeg River, and maintenance of lake levels at the higher rates established 
since 1887. The commission did, however, find that Indian interests would be 
affected adversely by the proposed Lake of the Woods water levels, but 9,813 
acres of reserve lands would be damaged. It recommended expropriation and 
compensation (Meyer and White 1917; IJC 1917: 17-18, plate 3; Chacko 1968; 
NAC — RG 89, v.544, f.120; NAC — RG 89, v.532, f.22, v.2; NAC — RG 10, 
v.2314, £.62509, pt.2; CSP 1914). 

A formal regulatory regime was established following the International 
Joint Commission’s 1917 report. Norman Dam was rebuilt and enlarged, and 
non-Indian property owners on the Winnipeg River were compensated for the 
increased flows. By the Lake of the Woods Convention and Protocol between 
Canada and the United States, by a series of federal and provincial statutes, and 
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by agreements among Canada, Ontario and Manitoba, a control board for water 
levels was established after 1920. Lake levels are now controlled by that board, 
with a primary emphasis on hydro power generation (NAC — RG 2, v.3797, 
f.o/c 1446; NAC — RG 2, f.2249E, pcoc 150 a; Statues of Canada 1921, c.10; 
Statutes of Canada 1921, c.38; Statutes of Ontario 1922, c.21; NAC — RG 89, 
v.11, £.6000-5; NAC — RG 839, v.15, f.6060-14, v.1l; NAC — RG 2, f.1031F, 
reel T-5054, Pcoc 1737; CSP, A.1925, #98; Chacko 1968; CSP, 1941, #1; NAC 
— RG 89, Accessions 88-89/059, Box 37, f.7435-3, v.26 & 27). 

While refusing redress to its Anishinaabeg, Canada was obliged in 1939, 
under its Convention and Protocol with the United States, to compensate 
Minnesota Chippewa for the flooding of surrendered lands, once part of Red 
Lake reservation, on the American shore of Lake of the Woods. Redress for their 
financial: loss had been included in the list of damages presented by the United 
States to Canada under article X of the 1925 Convention (NAC — RG 25, 6-1, 
v.1637, f.812-F.P.I.; NAC, RG 89, Accessions 89-90/079, v.27, f.7435-8, v.10). 


Conclusion 


For 19th century claims, First Nation researchers are well advised to look 
beyond the bare story into the world of Canadian politics and business. Data on 
business transactions and political party connections are not usually found in 
the records of the Department of Indian Affairs. One must search more widely 
through primary and secondary sources to uncover these. 

Indian lands and resources in what is now Canada have been appropriated 
through treaty, surrender, expropriation or trespass, among other methods. 
Investigations of grievances by Canada’s Specific Claims Directorate have 
focused primarily on the legitimacy of procedures followed — how lands were 
taken. Questions of historical context — why lands were taken — have been 
portrayed by Canada’s officials as of secondary importance. This narrow focus 
upon “how” rather than “why” obscures an essential truth about many of the 
Indian land confiscations. 

Before and after Confederation, patronage, awarding of benefits to parti- 
sans, or use of political influence for preferential access to resources, functioned 
as key features of national development in Canada. Contracts were given to 
friends of the government. In return, friends gave funds to politicians. An 
English lobbyist for the Grand Trunk railway lamented that 25 legislators were: 


“waiting to be squared either by promise of contracts or money. As I had 
no authority to bribe they simply abstained from voting ... £25,000 would 
have bought the lot ... Upon my word, I do not think that there is much to 
be said for Canadians over Turks when contracts, places, free tickets or 
even cash was in question.” 
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Indian complaints about flooding competed in Ottawa with the interests 
of prominent businessmen. Sir George Stephen, President of the CPR and 
investor in Lake of the Woods Milling, wrote to the Prime Minister in 1890, to 
remind him that he had “spent over one million dollars since 1882" in support 
of the Conservative party. After Macdonald’s death, the new Prime Minister, 
John Abbott, had a direct investment in Lake of the Woods Milling. At the 
intersection of Canadian politics and business, this more than outweighed any 
Indian treaty or statute (Gibbons 1975; Simpson 1988, Bliss 1987, 1994; 
Baskerville 1971; Clark 1968; NAC, MG 26A, f.272, reel C-1682). 

Despite the law against trespass on reserves, Canadian Anishinaabeg have 
received neither a share of power revenue nor a penny of compensation. Their 
homeland became a reservoir in the 19th century, while higher lake levels 
enriched others. 
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Introduction 


Lac des Mille Lacs 1s located at the headwaters of the Seine River which flows 
into an extensive network of lakes and streams entering Rainy River and Rainy 
Lake (Figure 1). On October 30, 1873 the First Nation signed Treaty #3 by the 
Shebandowan Adhesion (Morris 1971: 326-328). Two reserves were estab- 
lished for the Lac des Mille Lacs First Nation in 1875, one near the Seine River 
outflow and the other on the northeastern section near Savanne, Ontario (Canada 
Lands Survey Records [CLSR] 1875). 

The population of Lac des Mille Lacs First Nation was 428 in 1995. For 
all but eight people, the First Nations have been physically separated from their 
homes, traditional lands and reserves (INAC 1996:19). Many have never lived 
on the reserve but live dispersed, some in Euro-Canadian communities of Upsala 
(the closest to the reserve), Ignace, Thunder Bay, Kenora, Kashabowie Lake 
and some Elders are as far away as British Columbia (Lovisek 1994:308). 
Without a reserve, they are not eligible for government programs and funding 
available to other First Nations. 


* — Joan Lovisek (Ph.D) of Lovisek Research is a consulting anthropologist and ethnohistorian 
who provides land claims and treaty analysis services and loss of use studies to First Nations, 
consulting companies, governments and law firms. 
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Figure 1. Lac des Mille Lac Adapted from Dawson, 1983 


Flooding Pre Treaty #3 


Between 1867 and 1876 Canada embarked on its first major development 
project by constructing the Red River Road, also known as the Dawson Road 
(Lovisek 1994:294, Dawson 1859). This project involved not only the building 
of roads, portages and canals but included a series of dams to facilitate steamship 
navigation and the shipment of freight in anticipation of western emigration and 
the movement of federal troops to the Red River Valley. Operations began in 
the Lac des Mille Lacs region sometime before 1872 for the section leading from 
Fort William (Thunder Bay) to Fort Garry (Winnipeg). Dams were placed in 
drainage systems surrounding Lac des Mille Lacs, but one in particular was 
placed at the confluence of the Seine River at the northwestern extremity of Lac 
des Mille Lacs. Various reports state that the lake was raised nine feet which 
flooded the lands and resources traditionally inhabited and used by the First 
Nation, without their consultation or consent and in the absence of a treaty (CSP 
1874:174-5, Morris 1971:52-76.) 

Canada made several attempts to negotiate a treaty for the right of way 
provided by the Dawson Road, but it was not until October 30, 1873, Canada 
was able to conclude Treaty #3 with the First Nation (Morris 1971:326). By this 
time, with much of the Dawson Road already built, Canada was no longer 
interested in a treaty based on a mere access right of way, but wanted the entire 


130 SACRED LANDS 


The Lac des Mille Lacs Tragedy 


territory (Daugherty 1986:4). Canada circumvented the demands by Treaty #3 
Ojibway leaders for compensation by asserting its right through the unceded 
territory in the interests of the public. Despite repeated assertions by Ojibway 
leaders for compensation for the Dawson Road, the right of way issue was 
relegated to that of a “small matter” (Morris 1971:48,56, NAC 1875). 

The Lac des Mille Lacs First Nation who were on the direct line of route 
of the Dawson Road were not party to the treaty negotiations or the discussions 
involving the Dawson Road (Morris 1971:54). Unlike the negotiations at 
Northwest Angle in which extensive documentation concerning the under- 
standings of the Ojibway leaders were recorded, when Lac des Mille Lacs First 
Nation entered Treaty #3 by the Shebandowan Adhesion, no such documenta- 
tion concerning their understanding or concerns has been found (Grand Council 
Treaty #3 1995). 

The exclusion of these Ojibway from Treaty #3 discussions may have 
been intentional, as Dawson had advised the Minister of Public Works on 5 June 
1872 that the “considerable band in waiting at Shebandowan” would unneces- 
sarily increase the already large assemblage of Indians at Fort Frances. Dawson 
Clearly identified that the matter had “bearing on the public works in pro- 
gress’ (Lovisek 1994:295). 

Flooding damage from the Dawson dam became known to Canada as soon 
as the reserves for Lac des Mille Lacs First Nation were surveyed. In 1875, after 
the Dawson Road was rendered obsolete by the construction of the Canadian 
Pacific Railway and by the developing railway and steamer transportation 
networks in the United States, Dominion Land Surveyor Robert Ross surveyed 
two reserves for the First Nation, I.R. 22A1 and LR. 22A2. His survey diaries 
describe felling trees from his canoe as he attempted to survey the flooded lands. 
The flooding was not only extensive along the shoreline of the reserves, but 
along its northern boundary which was not bounded by Lac des Mille Lacs or 
other water source. Not only were the reserves flooded, the farming reserve 
(22A1) was described by Ross as “rock, stone and deep swamp” (CLSR 1875). 


Ojibway Homeland 


The lands forming the farming reserve at Lac des Mille Lacs Indian Reserve 
[I.R.] 22A1 have been part of the ancestral lands of precontact Ojibwa societies 
since 1000 A.D, if not earlier (Dawson 1983:64,66,72), The principal areas used 
by the First Nation were the islands, adjacent shorelines, wetlands, low lying 
areas along shorelines of lakes of rivers, areas which were vulnerable to 
changing water levels (Waisberg and Holzkamm 1993). 

There is no evidence in the historical documents or from elders how the 
First Nation responded to their flooded reserve. Despite the damaged lands, their 
location on Lac des Mille Lacs afforded the First Nation areas suitable for 
horticulture near their village sites and access to off-reserve areas on adjacent 
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islands. The inlets between shoreline and islands provided innumerable oppor- 
tunities for wild rice, fishing, hunting, trapping, trading and ceremonial practices 
(Lovisek 1994:293). The Poplar Point village also contains a mound 47 feet 
across having a central circular platform 10 feet across and an entrance facing 
southwest (Dawson 1983:65, 66). The mound once supported a lodge structure 
and is in direct line of Coffin Island in Lac des Mille Lacs which was used by 
the Ojibwa as a cemetery. This orientation may indicate a path of the death from 
a Ghost Midewiwin (Dawson 1983:68). 

There is little data to project the impacts of extreme water levels to 
ceremonial and religious practices. Some wild rice ceremonials may have been 
curtailed, but it is not clear that communal gatherings shortened. Historical 
evidence describing the response to pre-dam flooding occurrences indicates that 
dried and stored foods were substituted to compensate for flooded resources. 
Since large scale Midewiwin ceremonials were traditionally concentrated at 
places associated with resource density, primarily sturgeon at Rainy Lake and 
Lake of the Woods, reported occurrences of the Midewiwin at Fort Frances and 
Manitou Rapids in 1837 and 1852 coincide not only with extreme water levels, 
but also with isinglass (sturgeon swim bladders) returns which were above 
average (Lovisek 1994:293). 

The Department of Indian Affairs took no interest in the damaged condi- 
tion of the reserve lands of the First Nation and Indian Agents did not regularly 
visit the reserve until 1881 as part of a new policy to confine Indians to their 
reserves by paying annuities on reserve (Lovisek 1994:298). Although an Indian 
Affairs report described the First Nation using the reserve for horticulture, 
according to Chief Pierre, most had refused to live on the reserve and had 
established scattered settlements around the lake where they lived in birch bark 
lodges, a practice continued by some until the 1920s (Andersen and Associates 
1994:7). The historical evidence suggests that the First Nation had increasingly 
abandoned farming on the reserve to seek better soils on the islands. Indian 
Affairs annual reports for the period between 1889 and 1893 show a decline in 
soil quality on the reserve followed by movement to island cultivation (Lovisek 
1994:298-299). The shortage of suitable lands and religious differences contrib- 
uted to half the community leaving the reserve by 1884 to seek better lands 
(Lovisek 1994:298). Unknown to the First Nation during the protracted nego- 
tiations at Northwest Angle was that their agreement with Canada had been 
conducted before the boundaries of Ontario had been established. A dispute 
developed between Canada and Ontario over the western extent of the provincial 
boundary as it set territorial limits on each government’s authority to issue 
timber and mining licences, a practice which produced substantial revenues to 
both governments (Armstrong 1981:18-19, Zaslow 1967:107-117). By 1888 the 
dispute had dissolved into litigation in the St. Catherines Milling case which 
quickly escalated from a licensing issue into a Native rights case. The Privy 
Council determined that the Indian interest in their traditional lands was a 
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personal and usufructuary right vested in the Crown and that the beneficial 
interest of the lands established as reserves vested, not in Canada but in Ontario 
(Bartlett 1990:66). This decision meant that reserves established by Treaty #3 
required approval by Ontario. 

Ontario refused to concede to the reserves for twenty-seven years after 
the 1888 litigation, but not before stripping reserves of water and mineral rights, 
road easements and stripping First Nations of their reserves (AO 1905, Joint 
Report 1901, Lovisek et al. 1995). In the midst of this hiatus, Ontario authorized 
large scale development projects without regard to the potential damages to the 
reserves on the premise that it did not recognize Canada’s “ownership” of certain 
reserves (MNR 1911). This policy and attitude, fostered by litigious federal/pro- 
vincial politics, resulted in Ontario allowing timber baron E. W. Backus author- 
ity to dam and flood extensive areas of Treaty #3 territory (Lovisek et al. 1995). 
These development plans approved by Ontario in 1911 included permission to 
flood the Lac des Mille Lacs area on the basis that the lake was already flooded 
by Canada when the Dawson Road was built, and that the surrounding area was 
“barren and desolate....not suitable for agricultural purposes” (MNR 1911). 

During this period of upheaval Canada adopted a position of alert inertia: 
it abdicated many of its legislated and fiduciary responsibilities to Treaty #3 
First Nations. It refused to allow First Nations to market products and resources 
when the market conditions were beneficial to the First Nations, failed to 
resurvey Overgrown reserve boundaries and ignored trespass of resources and 
lands (Waisberg and Holzkamm 1993, Hall 1991). Canada allowed Aboriginal 
rights to be violated to serve Ontario interests. Taking full advantage of federal 
lassitude, Ontario authorized development projects which would result in the 
large scale flooding of much of Treaty #3 area, including the Lac des Mille Lacs 
reserves (Lovisek et al. 1995, Lovisek 1994:299). 

After Backus received authority from Ontario in 1923 to build a dam in 
the same location as the Dawson dam (MNR 1923), he did not remove the old 
Dawson dam but instead built a fully operational wooden storage dam controlled 
by stop logs (MNR 1924). Through the Ontario Minnesota Power Company, a 
holding company for several commercial interests such as the Seine River 
Improvement Company, Backus was permitted by Ontario to raise the water to 
a level which disregarded the effects created by the Dawson dam, despite a 
survey report commissioned by Ontario which contained information that 
flooding would occur at lower elevations (MNR 1923a). 


Complaints of flooding damage 


In the spring of 1923, concerns about damages to the reserve were raised by 
Chief Joseph Rat through the Indian Agent. The Chief was not only concerned 
about potential flooding to the reserve, to wild rice, to hay used for farm animals, 
and to hunting and trapping but that fluctuations in the level would affect game 
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and fish populations (NAC 1923). The Indian Agent advised the Department of 
Indian Affairs of this on 18 April 1923 by stating: “I may say the Lac des Mille 
Lacs Indians live exclusively by hunting and trapping, and if their means of 
livelihood is taken away from them, I do not know what they will do for a living” 
(NAC 1923a). By September 23, 1925 the First Nation further instructed the 
Indian Agent to alert the Department of Indian Affairs “to see that their rights 
are not prejudiced or damage done to them or their lands” (NAC 1925). 

The Chief’s warnings were ignored. Widespread flooding occurred in 
1925 (Lovisek 1994:303). The Indian Agent agreed that damage would be done 
to wild rice and game but suggested timber damage would not amount to much 
and suggested that there were other rice beds the First Nation could go to, away 
from the reserve. The Indian Agent further advised Indian Affairs that as it 
would be “very difficult” to estimate the damage done to beaver and muskrat, 
he recommended Backus be approached directly for compensation (NAC ibid) 

Because the Indian Agent could not estimate the amount of damage to 
wildlife, he dismissed Chief Rat’s claim for damages. Canada’s position was 
one of administrative convenience: Since the resources used by the First Nation 
were primarily off-reserve provincial resources, compensation was not Indian 
Affairs’ problem: 


The DM [Deputy Minister] agrees with me that damage of this nature is 
one which, even if compensation could be collected from the company, 
it would be a matter for the Province as these are resources of the Province 
and not of the Indians as the rice beds and animals are not actually on the 
reserves (NAC ibid). 


Although Indian Affairs requested Backus survey for damages, the com- 
pany engineer was unable to locate the reserve boundaries because of the 
flooding. Over the next ten years Indian Affairs initially attempted to bribe 
Backus to conduct the flooding survey by allowing him to place hydro trans- 
mission lines on two Indian Reserves, Sturgeon, I.R. 23B2, and Rainy Lake LR. 
26A in exchange for prompt consideration of the flooding claim (AO 1926). 

Initially the First Nation could have adapted to changing water levels and 
damaged lands on the strength of their diversified traditional economy and 
increasing reliance on off-reserve resources (Lovisek 1994:288-294). Their 
access to off-reserve resources, however, was curtailed by effects of lumbering 
and flooding which eventually forced many to become increasingly confined to 
the reserve and to its limited resources. Many attempted to seek wage labour 
but were prohibited by racism. Timber companies for example, held Ojibwa 
labour in low esteem, and replaced it at the earliest opportunity with Swedes, 
French-Canadians, and Finns, in that order (Holzkamm and Waisberg 1990:74- 
76,78-94). 

The lack of response from Backus to the several requests from Indian 
Affairs for information about flooding of I.R. 22A1 (and I.R. 23) eventually 
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resulted in threats from Indian Affairs to take the matter to the Department of 
Justice, but not until over 10 years after the original incident. Backus through 
his representatives, who now referred to the incident as an “alleged flooding,” 
promised to give the matter prompt attention. A flooding survey never tran- 
spired. It was not until 1937 that Indian Affairs directed H. J. Bury, Supervisor 
of Indian Timber, to assess the damages (NAC 1938). 

Throughout this intervening period Ontario renewed its water power lease 
with Backus through the Seine River Improvement Company and continued to 
permit the company to hold the waters of Lac des Mille Lac at the same 1500 
ft elevation (MNR 1927). The First Nation had little recourse when amendments 
to the 1927 Indian Act effectively prevented Indians from hiring lawyers 
(Lovisek 1994:303). The First Nation continued to voice 1ts complaints of being 
“seriously affected” by the flooding (MNR 1931). 


Lands Turned To Swamp 


The effects of the Backus dam flooding on the First Nation have been docu- 
mented by elders. Many families left the reserve in 1928. Elders reported bush 
being turned into swamp, rice disappearing and their access to neighbouring 
islands, which were once shallow enough to walk to, halted. They were forced 
to move their traplines farther east to the Dog River, south to Quetico Lake, west 
near English River and north of Muskeg Lake. Elders recalled having to move 
their houses because the land had turned into swamp, losing their gardens and 
hay fields, and watching graves being unearthed and submerged. Trails became 
impassable and the community became increasingly isolated as the reserve 
became uninhabitable (Andersen and Associates 1994:8-10). 

Bury reported to Indian Affairs that based on his conversation with the 
Indian Agent, damages to the First Nation amounted to $400. This was assessed 
a loss of approximately 300 cords of spruce, which Bury appraised at 1937 rates. 
In addition he mentioned “some loss due to the flooding of muskrat swamps” 
which raised the compensation to $500 (NAC 1938) (Andersen and Associates 
1994:38). There is no evidence to suggest negotiations for the $500.00 compen- 
sation involved written or oral notice to the Lac des Mille Lacs Band Council, 
although Indian Affairs agreed to accept that amount “on behalf of the Indians” 
(NAC 1938, 1938a). 

Throughout the process of evaluation, no mention was made of loss of 
wild rice, damages to the economy, damages to Sacred Lands, cemeteries, hay, 
agricultural harvests, or homes. Timber had been appraised only for the value 
of one species, spruce at 1937 dollars when the value, was less than half the 
value of spruce in 1927, closer to the time of the flooding MNR 1927a). 

The compensation was paid by the Seine River Improvement Company 
with a proviso that the payment was “for any and all claims of the Department 
...arising in connection with water elevations.” The amount was deposited in 
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the Trust Fund Account for the First Nation with the notation that it was for the 
“slight damage” caused from flooding (NAC 1938b). A flowage easement to 
obviate future damages to the reserve lands and resources did not follow from 
this compensation. 

The Backus dam continued to operate between 1942 and 1946 under the 
Ontario Minnesota Pulp and Paper Company (later Boise Cascade). During 
these war years increased pressure was placed on the reservoir capacity of Lac 
des Mille Lacs by the discovery of what was believed to be the largest deposit 
of high-grade iron ore (Easterbrook and Aitken 1956:532). Mining this resource 
posed a logistical problem since the ore body was under Steep Rock Lake in the 
Seine River drainage basin. 

The solution was apparently simple. Under the War Measures Act, Steep 
Rock Lake would be drained and the Seine River diverted. As part of the process 
of “de-watering’ Steep Rock Lake, several agreements were entered into be- 
tween the Hydro-Electric Power Commission (now Ontario Hydro), Steep Rock 
tron Mines Limited, Caland Ore and the Ontario-Minnesota Pulp and Paper 
Company. Under the provisions of these agreements, which were ratified by 
legislation, the Hydro-Electric Power Commission was responsible for the 
regulation and the flow of the Seine River and waters from Lac des Mille Lacs 
were used to maintain that flow (Lovisek 1994:307). 

This period of massive upheavals to the ecology and morphology of the 
Seine River drainage basin resulted in vast deforestation, extensive dumping of 
mine waste into the Seine River, reverse rerouting of water flows and extensive 
damming (Nickerson 1981, Smith 1986:269-279). Throughout this process, the 
water of Lac des Mille Lacs continued to be used for water storage, although in 
1946 the Backus dam was abandoned in bad disrepair, when it reverted to 
Ontario (MNR 1946). In 1955, Ontario replaced the dam with a concrete dam 
designed by Ontario Hydro, built by the Department of Public Works, and 
operated by the Department of Lands and Forests according to the requirements 
of Ontario Hydro who had regulatory control over the Seine River. Ignoring the 
lengthy history of flooding which occurred at a high water level of 1500 feet, 
Ontario Hydro recommended this level, based upon the water storage needs for 
hydro power development and the recreational demands of cottagers (MNR 
1955). By 1944, many Lac des Mille Lacs families were forced to leave the 
reserve because of the flooding (Andersen and Associates 1994:20,26). 

By July of 1956, flooding complaints were received by Ontario from 
several property owners in Savanne, just east of the Lac des Mille Lacs reserve. 
Although these complaints would be settled with compensation in 1960 paid 
equally by the Department of Lands and Forests that operated the dam, Ontario 
Hydro which regulated the waters, and the Department of Public Works, the 
remaining members of the First Nation had been forced to abandon the reserve 
(Andersen 1994:21, NAC 1940-1955, MNR 1960). 
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Indian Affairs records are sparse concerning the fate of the reserve and 
the First Nation. In September 1972 the First Nation was allowed to revert to 
band custom to manage their political affairs since “no members of this Band 
reside on the reserves” (Canada 1972). In 1973, the issue of possible relocation 
arose during discussions between engineering staff of Indian Affairs and the 
Ontario Ministry of Transportation and Communications concerning the con- 
struction of an access road. The Assistant Regional Engineer for Indian Affairs 
determined that the costs of relocation were prohibitive and that an access road 
would destroy the “‘scenic value” of the area. He recommended a more economi- 
cal solution of relocating the community to the remote 22A2 reserve despite 
describing the reserve as “not very appealing” as it had been extensively logged 
(INAC 1973). No further data on Indian Affairs’ proposal to relocate the First 
Nation has been found. 

An attempt by the Lac des Mille Lacs First Nation to reestablish their 
traditional homeland became the subject of a radio interview in 1988 in Thunder 
Bay. During the interview, some members stated that a few families moved back 
to the reserve and started to homestead, living in tents and trailers, without 
support from Indian Affairs. Most families could not afford to move back (INAC 
1988). From this attempt to regain their homeland, eight people still reside on 
the reserve without government support or basic services. 

In July 1993 the First Nation entered into negotiations with Ontario Hydro 
which included several meetings and preparation of a Fact Finding report which 
identified Ontario Hydro’s involvement in the flooding between 1942 and 1989. 
Ontario Hydro rejected these findings and withdrew from the negotiations 
stating that it did not own the dam and was not responsible for flooding the 
reserve (Ontario Hydro 1994). This action ignores Ontario’s regulatory author- 
ity over the Seine River, its culpability in litigation and payment of compensa- 
tion to non-Indian property owners in 1960, and its failure to acknowledge that 
it is water regulated by Ontario Hydro that is in trespass on Lac des Mille Lacs 
reserves. The First Nation responded to Ontario Hydro by submitting a State- 
ment of Claim detailing its grievances to Canada Specifics Claims. 


Conclusion 


For over a century, Lac des Mille Lacs First Nation have had their lands flooded 
by development projects to which they have received no benefits in either 
employment, revenue from flowage easements, or compensation for past flood- 
ing, save the paltry $500 payment. Their physical and spiritual connection to 
their homeland has been strained; their fundamental rights to use the land and 
waters for sustenance and commercial purposes eroded; their Sacred Lands 
destroyed. The forced abandonment has had untold impacts on the community. 
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V. PROTECTION, 
RECLAIMING, AND 
DEVELOPMENT OF 
SACRED SITES 


Laws and policies developed to protect lands often 
limit Aboriginal peoples access to hunting, trapping, 
fishing, and collecting medicinal plants. Integrating 
the cultural values of Aboriginal people into land use 
management decisions is critical to ensure that har- 
mony and respect for the land is upheld. Conflicts 
between cultural values and developers’ goals create 
traumatic threats to Aboriginal lifestyles, as demon- 
strated in papers presented in this section. When sites 
are developed in harmony with Aboriginal values and 
goals, the process provides a valuable opportunity for 
Aboriginal peoples to strengthen their unique connec- 
tion with the land. Hilderman and Thomas conclude 
this section with an example of The Forks development 
in downtown Winnipeg which integrates Métis and 
First Nations world views, showing respect for their 
traditional use of this sacred Site. 


“Protection” 
Conflicting with 
Anishinabe Rights 


Charles Nelson’ 


I welcome the opportunity to share some facts with you today about my people. 
This morning, when I opened the session, we acknowledged the day and 
acknowledged the teachings with tobacco in our hands and sacred feathers, in 
order to begin addressing the topic of land. 

When I come here, I represent my people, the Roseau River Anishinabe 
First Nation. We live on a plot of land that is very small in terms of what we 
once had. It’s a plot of land like you have in the city. We have no other resources. 
Many live on welfare in houses that are probably paid by welfare. The econom- 
ics have not been good for us. 

We once derived strength from the land, from the medicine and animals 
that made us strong people. We are now weakened by the conditions that we 
live under. It needs to be understood that this cloud we live under has to be taken 
away. We have to get out from under the cloud that is this small parcel of land 
we live on. Even the animals have been taken away from the land they once 
roamed. At Roseau River, you look at the land around us and it is all farmland. 
There are no more deer and no more medicines to be derived from the land here. 
Much of those practices are gone. 

We still continue to work. For myself I came here to try and talk about 
my work for the last 20 years and more. We have sacred ceremonies at Roseau 
Rapids, the place of my grandfather’s land, where he practised Mite’iwin, and 
that practice continues today. I need to keep after it as much as I can. I need 
some acknowledgement that my children and grandchildren will continue to 
have the right to use that land. I need to share with my own people the thought 


* — Charles Nelson is a Councillor of the Roseau River Anishinabe First Nation, Manitoba. Text 
of oral presentation transcribed by Kathi Kinew. 
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that I would like to maintain those ceremonial rights because it is a long standing 
tradition in my family that the land be used in that manner. 

We were once promised that there would be no encroachment on our lands 
- not only on lands set aside, not only on our Sacred Lands, but no encroachment 
on all our traditional lands. Encroachment still occurs. 

Some of our knowledge is incorporated in the clothing and other items 
that we carry. We extract knowledge from certain articles like the sacred pipe 
and braid of sweetgrass. For example, the sweetgrass braid represents kindness 
- we are a kind people. There are other things that help us; like the deer who in 
spirit asked to be used, to feed the people. These are rights that have been taken 
away from us through ‘protection’. 

Even with the best intentions, ‘protection’ sometimes takes away our right 
of access to these lands. Even myself, I observe sacred sites and think that I 
would like to establish a keeper of the sites. We had thought about that idea 
regarding Tie Creek, the petroforms in the Whiteshell Provincial Park of 
southeastern Manitoba. I talked to one of the elders and said I would like to 
establish a keeper of the site. He spoke to me in this way. He said, “As long as 
I don’t have to ask you to use that which the Creator has given to us Anishina- 
beg.” We did a study of the Tie Creek Petroforms in the Whiteshell. The 
government people doing the study asked us some questions, for our opinion. 
This often happens and they go ahead and do what they want anyway. So why 
should I give you an answer on what J think? I think people should listen to what 
we are trying to say. 

We need to realize that those who institute policy or laws also limit us 
from access: and our right, as Anishinabe people, to take even a tree. We still 
want to have access to the tree and medicine to give us strength. Those are a few 
of the things I wish to share from my perspective. 

The Native people who journeyed here to this conference have something 
to say. We need room. Once we roamed this place wherever the land could feed 
us and make us strong. But now, we are just in a house and we have no tools to 
make a living out of what has changed for us. Most of the land is now farmland. 

Perhaps the Anishinabe people will attend other gatherings like this. Our 
communication continues in the lodges of our people, where we gather and share 
thoughts that we have in common, where we learn. I hope that someday our 
children, if they learn anything from us, will say that we always want to make 
room for ourselves. We want to make provision for ourselves. Those things we 
hold sacred will continue to be suppressed and will not grow unless we make 
provisions, unless we make those sacred places available for ourselves. 

We must come first in those lands. We are going to save them and defend 
them and make it known that we are first in those Sacred Lands. 


Megwiich. 
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In Protecting 
Sacred Lands Are 
We Protecting 
Biodiversity? 


Gaile Whelan-Enns' 


By protecting Sacred Lands are we protecting biodiversity? The simple 
answer to this question is yes. Indigenous peoples have always planned their 
hunting, trapping, gathering, and forestry activities to protect these resources 
for future generations. Today, Indigenous people are most likely to be affected 
by non-sustainable industrial natural resource use and the environmental im- 
pacts from over-use, pollution, and deforestation. In the case of Sacred Lands, 
other factors influence decisions regarding the protection of a specific site. For 
example, often the plant species, joining of habitat types, weather phenomena, 
geological formations, or wildlife ranges are unique to a sacred site. Mother 
Earth may mark sacred sites with extra signs. The following discussion intro- 
duces a few ideas on protecting Sacred Lands from the point of view of a 
conservation mandate. 

In the past, Canadian federal and provincial governments protected Sa- 
cred Lands mostly by accident, with no awareness, often barring First Nations 
from traditional use and access. Provincial and national parks were established 
for aesthetic reasons, in the eyes of the dominant or colonial society. Sometimes, 
they protected biodiversity, and sometimes they included Sacred Lands. If either 
of these things occurred it was mostly by accident, with subsequent confusion. 
The best example in Manitoba is Riding Mountain National Park. This has 
meant that, for example, the Rolling River First Nation lost any say in the initial 


* — Gaile Whelan-Enns is the coordinator of the World Wildlife Fund’s Manitoba Endangered 
Spaces Campaign which seeks to establish a network of protected areas across Canada by 2000. 
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park plans, and the loss of seasonal and ceremonial access to this sacred 
mountain. 

Recently, especially in new national park decisions, First Nations are 
more likely to be part of the decision. They serve on management boards of new 
parks. Their treaty entitlements are settled prior to finalization of park agree- 
ments. Traditional Aboriginal use within newly established parks is more likely 
to continue. The agreement for Wapusk National Park, near Churchill, Mani- 
toba, signed in spring 1996, is an example of today’s approach. The Chiefs of 
Fox Lake and York Factory both endorsed the final agreement when it was 
signed. Their communities are part of the management board. Another example 
of parks based on First Nations wishes, is an island proposed as part of a new 
national park in the Manitoba lowlands. Black Island has a long standing history 
of ceremonial use by several communities. The potential exists to protect the 
habitat and biodiversity of the island, continued ceremonial use, and First 
Nations access. 

Today, considerably more ecological information, geographic assess- 
ment, and planning goes into choosing the location of a park — though decisions 
are still ultimately political. Indigenous ecological knowledge is also part of the 
whole information base. Full participation by First Nations in decisions that 
effect traditional lands provide a pathway to protection of biodiversity. These 
new approaches may also assist in the protection of Sacred Lands, based on the 
wishes of the community. 

Partnerships between environmental or conservation organizations and 
Indigenous peoples may be what is needed to achieve protection for sacred sites. 
Certainly when Ovide Mercredi, Grand Chief of the Assembly of First Nations 
calls for “set asides of pristine wilderness” for First Nation traditional use in his 
remarks to the World Commission on Forests and Sustainable Development, he 
is calling for protection of sacred sites and habitat. When Chief Ralph Caribou 
of Mathias Colombe band in northern Manitoba pledges to keep his band’s lands 
(after completing land selection) in as natural a condition in two generations as 
they are today, he is talking about a goal commonly shared by environmental 
organizations. 

I have heard First Nation peoples say, over the last year, that only their 
people and environmentalists want to protect Mother Earth. We need to find 
ways to learn, share and work together. As a coordinator for the World Wildlife 
Fund’s Endangered Spaces Campaign, I rely on a method of assessing protected 
status that is based on the landscape features in our province. World Wildlife 
Fund (WWF) uses this same method across Canada. The conservation biology 
assumption behind this method is that if the habitat is protected in sufficient 
proportion and in a self sustaining and natural status, then the species whose 
home is that habitat will more likely be protected, and thrive. In each case, those 
land forms must be within a land designation (not necessarily a park) where the 
management standards guarantee no logging, mining, or hydro electric devel- 
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opment, or other development that will permanently alter the habitat. National 
parks in Manitoba contribute significantly to protection of biodiversity. The four 
parks in northern Manitoba, to which First Nations objected, also contribute to 
protection of biodiversity. Each of these six protected areas may contain Sacred 
Lands. If First Nations, for instance, had participated in the design of the four 
northern parks, they might well provide more protection of the landscape and 
biodiversity, and more protection for sacred sites. Traditional use and access 
continues in these northern parks and Wapusk National Park. The same is not 
true of the southern National Park, Riding Mountain. 

WWE International works with Indigenous people around the world. The 
organization recently released the World Wildlife Fund (International) docu- 
ment: Indigenous Peoples and Conservation: WWF Statement of Principles 
(1996). The preamble states: 


Most of the remaining significant areas of high natural value on earth are 
inhabited by Indigenous people. This testifies to the efficacy of Indige- 
nous resource management systems. Indigenous peoples and conserva- 
tion organizations should be natural allies in the struggle to conserve both 
a healthy natural world and healthy human societies ... The principles for 
partnership outlines in this statement arise from WWF's mission to 
conserve biodiversity, combined with a recognition that Indigenous peo- 
ples have often been stewards and protectors of nature ... 


The following summary is also contained in the WWF International 
Statement of Princples: 


A Summary of Rights and Interests 
of Indigenous Peoples 


— Recognition of the rights of Indigenous peoples is essential to any 
agreement between conservation organizations and Indigenous peo- 
ples. 

— WWE respects and will comply with human and resource rights of 
Indigenous peoples as set out in national, international law, etc. 

— WWF fully endorses provisions about Indigenous peoples contained 
in Agenda 21, Convention on Biological Diversity, ILO Convention 
169 (concerning Indigenous and tribal peoples), Draft UN Declara- 
tion on the Rights of Indigenous Peoples. 

— WWFE recognizes the importance of Indigenous resource rights and 
knowledge for the conservation of many of the earth’s most fragile 
ecosystems. 

— WWE recognizes Indigenous peoples as architects of and partners 
for conservation and development strategies that effect their territo- 
ries. 
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WWE recognizes that Indigenous peoples have rights to the lands 
and resources they have traditionally owned, occupied or used. 
WWF recognizes the collective rights of Indigenous peoples to 
maintain cultural and intellectual heritage. 

WWE recognizes Indigenous peoples’ right to decide on manage- 
ment systems and technologies to be used on their lands — and sup- 
ports these insofar as they are environmentally sustainable and 
contribute to conservation of nature. 

WWF recognizes the rights of Indigenous peoples to determine 
strategies for the development or use of their lands and resources, in- 
cluding for the state to obtain free and informed consent prior to ap- 
proval of any project affecting those lands. 

WWE supports the rights of Indigenous peoples to improve the qual- 
ity of their lives, and benefit from the conservation and sustainable 
use of natural resources within their territories. 


Here in Manitoba we are carefully working toward conservation accords 
with Manitoba Keewatinowi Okimakanak (MKO), the Cree consortium, and 


with the 


Assembly of Manitoba Chiefs. We are relying on face-to-face meetings, 


and the building of trust to arrive at a mutually beneficial working relationship. 
The principles discussed in our national Endangered Spaces meetings during 
1995, and in these Manitoba meetings include: 


— Conservation of the natural world as a common interest; 
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Protected areas should be chosen to protect cultural and spiritual as 
well as ecological values; 

Protected areas will be established through consultation and partici- 
pation of affected First Nations; 

Any action to designate a protected area will not prejudice treaty en- 
titlement, or land claims; 

Protected areas must have long term protection from industrial ac- 
tivities; | 

Any instrument to establish a protected area will specify First Na- 
tion uses included in that area; 

Rights to hunt, trap, and gather in protected areas are respected; 
Protected areas, once established, will be managed with or by First 
Nations; 

WWE recognizes First Nation rights to self determination and gov- 
ermance. 
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Conclusion 


In closing I thank the organizers of this conference for the opportunity to 
participate, and to be here to learn. I encourage First Nations individuals 
attending this conference to investigate possible common goals shared by your 
community and the ‘environmental community’. While some of us in conser- 
vation organizations probably need a cultural education, you will also find that 
some of us are now ready. Perhaps, for Mother Earth, the time is now. 
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Customary Use: 
Dene Treaty 
Rights and The 

Primrose Lake Air 
Weapons Range 


Wesley Heber’ 


Introduction 


In 1953 the Government of Canada established, under the Department of 
National Defense, an air weapons or “bombing” range within the hunting 
territory of Cree and Chipewyan Indians of the Upper Churchill River. The 
bombing range extends over about 6,000 sq. kilometers of boreal forest strad- 
dling the Saskatchewan-Alberta Border. A direct consequence of the bombing 
range was restricted access to Cree Indians of the Canoe Lake First Nation, 
Chipewyan Indians of Cold Lake, and of Dene First Nations Buffalo River. 
From that time on any person found hunting within the bombing range was 
subject to legal penalty. 

On September 10, 1994 two men from Buffalo River were charged with 
unlawful hunting in the bombing range under the Provincial Wildlife Act and 
with trespassing under the National Defense Act. The trial began at Buffalo 
Narrows, Saskatchewan on July 29, 1996 and is yet to conclude. Today, I am 
presenting this case, with the support and approval of Chief Campbell of the 
Buffalo River First Nation, with the intent of getting the word out on what may 
be the first step by regional bands to a claim for loss of access to, and recovery 


* Wesley Heber is an Assistant Professor of Indian Studies at the Saskatchewan Indian Federated 
College, Saskatoon campus. 
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of hunting territory which has been appropriated for the Primrose Lake Air 
Weapons Range. 


Historical Occupation 


The Dene of Buffalo River, (Ejeredes che) are part of a western branch of the 
Chipewyan whose ancestral homeland extends from the Upper Churchill River 
to Great Slave Lake. They are part of a Chipewyan collective referred to by 
Emile Petitot in the late 19th century as “those who dwell at the head of the 
Lakes” or “dwellers at the top of the head (of the ice giant)” (Thi-lan-ottine) 
(Petitot 1891). These western bands are distinguished from eastern Chipewyan 
who are known as Caribou Eater People (Ethen-eldeli) (see Cooper and Penard 
1929, Simpson 1938, Smith 1975), by dialect, territory of occupation, and 
ecological adaptation. The eastern bands of Chipewyan are culturally linked to 
the great herds of barren ground caribou. It is the caribou that define the people’s 
hunting territory and support the people’s traditional way of life in the northern 
taiga/tundra. 

The hunting range, social and cultural identity, and way of life for the 
western bands of Chipewyan 1s founded on the ecological tie with the more 
sedentary wood bison and the moose. It is the range of these animals from Great 
Slave Lake to the Upper Churchill River that coincided with the traditional 
hunting territory of the western branch of the Chipewyan and other neighboring 
Dene nations. This view of territoriality is based on a concept that land is an 
integral part of Dene culture and heritage, and that the relationship of the people 
to the land may be defined in terms of a home range or hunting range (Irimato 
1981); a habitat (Henriksen 1994); or an ecological integration with the resident 
animal population (Sharp 1977) whose seasonal movements correspond to the 
seasonal round of the people (Jarvenpa 1976). 


Historical Reoccupation 


The western bands of Chipewyan have occupied the boreal forest and adjacent 
tundra from Great Slave Lake to the Upper Churchill River from time imme- 
morial, a time that reflects their cultural memory and cultural heritage. At some 
point, likely in the 10th century (Wright 1968) Cree Indians moved west from 
their ancestral homelands north and east of Lake Winnipeg, displacing the 
Chipewyan. Wright (1981) attributes the Selkirk pottery complex in northern 
Manitoba and Saskatchewan as far west as Lac Ile ala Crosse to Cree occupation 
from that time. Once the Cree became involved as middlemen in the Hudson’s 
Bay fur trade, they expanded further north and west, and by the middle of the 
18th century occupied the region as far north as Great Slave Lake (Jenness 
1932). This expansion by the Cree beyond the Churchill River is thought to have 
been at the expense of the Chipewyan (Berket-Smith 1976), as well as the 
Beaver and Slave (Yerbury 1980), who are also Dene people. However, Dene 
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exclusion from the Upper Churchill River was short lived. Once the Northwest 
and Hudson’s Bay Companies moved inland in the mid 18th century, the 
western bands of Chipewyan no longer had to make the long trek across the 
tundra to trade at Fort Churchill on Hudson’s Bay. By 1775 Dene were trading 
with the Frobisher brothers at Ile-a-la-Crosse (Innes 1962). Following the 
devastating plagues of smallpox in 1780-81, the Chipewyan became re-estab- 
lished on their old hunting grounds along the Churchill River, reoccupying 
country vacated by the Cree (Hearne 1934). These epidemics appear to have 
had less effect on the Chipewyan than on the Cree, as the Chipewyan were in 
less frequent contact with Europeans, lived in small mobile hunting bands 
scattered over a large territory, and had the habit of leaving the area where a 
person had died, burning all of the dead person’s possessions (Heber 1989, 
Smith 1975). The Cree, on the other hand, were devastated by these epidemics 
(Gillespie 1975) and abandoned much of the western subarctic to the Dene. 

After 1790, the Chipewyan of the Upper Churchill River were regularly 
trading at Ile-a-la-Crosse and by 1890 were frequenting outposts at Portage La 
Loche and Buffalo Narrows (Jarvenpa and Brumbach 1984). The Buffalo River 
Chipewyan also had access to trade at two locations on Big Buffalo Lake, Fort 
Point, and Bull’s house (Heber 1989), which were trans-shipment points on the 
major trade route into the Northwest. From that time to this the Buffalo River 
people followed their traditional round of seasonal activities, connecting with 
their relatives and neighbours to the west at Cold Lake within their common 
hunting territory which includes those lands taken over by the Primrose Lake 
Air Weapons Range. 


Customary Occupation 


In September 1906, the Chipewyan of the Upper Churchill River entered into 
Treaty negotiations with the Crown, and on September 16 of that year members 
of the Clear Lake band, along with three representatives of the Bull’s house band 
at Buffalo River, met with the treaty commissioner at Buffalo Narrows to sign 
Treaty 10 (Cloutier 1957). With this treaty the Indians ceded to the Crown 
85,800 sq. miles of their territory in return for a guaranteed right to ...."pursue 
their usual vocations of hunting, trapping and fishing throughout the territory 
surrendered..." (Cloutier 1957). The treaty also guarantees that for any lands 
surrendered or reserve lands which may be appropriated, the Indians will receive 
compensation “... equivalent in land, money or other consideration for the area 
SO appropriated (Cloutier 1957). Furthermore, verbal promises were made and 
noted in the report of the treaty commissioner to the Superintendent General of 
Indian Affairs on January 18, 1907 ”...that the treaty would not lead to any forced 
interference with their (Indians’) mode of life" (Cloutier 1957). 

In 1953, the granting of a twenty year lease by the Crown to the Depart- 
ment of National Defense of ceded land violated the treaty promises and 


PROTECTION, RECLAIMING, AND DEVELOPMENT OF SACRED SITES 153 


Wesley Heber 


guarantees of customary use. This was done without any consideration for 
compensation and, indeed, without any consultation with the Indians concerned. 
The lease for the bombing range has been extended through five year renewals, 
and continues in effect until the year 1998. 

On September 10, 1994 two hunters from Buffalo River were charged 
under the Provincial Wildlife Act with unlawful hunting, and under the National 
Defense Act with trespassing, after they had taken a moose within the bounda- 
ries of the bombing range. This charge was the result of a “sting” operation set 
up between a Saskatchewan Environment and Resource Management officer 
and the military police at Canadian Forces Base Cold Lake, Alberta. The game 
officer had ingratiated himself with a Dene hunter and was thereby able to 
ascertain when hunters from Buffalo River were intending to go for moose, and 
that they may be hunting near or inside the bombing range. An Air Force police 
corporal from Cold Lake then set up surveillance on a hill overlooking Watapi 
Lake which borders the bombing range, and from there claims to have observed 
the removal of a moose. That evening the game officer entered the hunters camp, 
seized two guns and a moose carcass, and issued citations to two of the five 
hunters present. Subsequently, charges were filed, the hunters entered a plea of 
not guilty, and a trial began at Buffalo Narrows on July 29, 1996. The court is 
presently in recess, and the trial is scheduled to resume on December 9, 1996. 

This trial raises several issues of significance related to not only the 
charge, but to procedural matters as well. The first point of interest is the 
violation of treaty rights under the conditions of Treaty 10. The second is the 
cultural appropriateness of the Canadian judicial system to Aboriginal justice. 
Underlying these issues are the possible intentions of future use of the bombing 
range at Primrose Lake by the federal government, and also the possible claim 
by the Indian people for compensation and recovery of their hunting territory. 

Treaty 10 provisions and promises are clear in that customary use and 
occupation are a right, and the intent of the Crown was not to interfere with the 
Indians’ way of life. The attempt by the Crown to impose restrictions on 
traditional use and occupation by the Indian people appears to be a treaty 
violation by the Crown. This violation of customary use and occupation is 
especially relevant when it is understood that the bombing range interferes with 
a transportation corridor used by the Chipewyan in their travel between Cold 
Lake and Buffalo River. The removal of this connection not only disrupted 
family and kinship ties, but placed an obstacle to the Buffalo River people from 
their annual pilgrimage to Lac Saint Anne in Alberta, a spiritual event that 
continues to draw thousands of Dene from across the Northwest. Secondly, it is 
reported by people at Buffalo River that they made use of hay meadows that are 
within the bombing range, and that hunters had cabins located there which were 
destroyed by the military in 1953. 

Hunters and elders from Buffalo River indicate that they do not recognize, 
and are not aware of any boundaries that delineate their traditional hunting 
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territory from a bombing range. Rather, any restricted access to their hunting 
territory would violate both economic and spiritual boundaries of their own, for 
when a hunter dreams of the animal, interference with that spiritual connection 
would be spiritual interference. 

When the trial began, the people requested a change of venue from 
Buffalo Narrows to their home community at Dillon, as the distance would 
create a hardship for people from Buffalo River who wished to attend the 
proceedings. This request was denied. Despite this setback, members of the 
Buffalo River band did travel to the trial to demonstrate against the violation of 
their treaty rights. 

A request was also made to hold ceremonies before the trial, and that the 
proceedings be conducted in a circle format. To these the judge agreed. How- 
ever, it has been demonstrated throughout the trial that there is little or no 
understanding of the traditional circle and how it may be applied to achieve 
consensus and harmony. Rather, confrontation and aggressiveness by the fed- 
eral and provincial prosecutors has been the norm. What has been especially 
disconcerting to the people has been the lack of respect shown by prosecutors 
to witnesses including elders. An underlying theme of Aboriginal process has 
emerged in the court room as elders attempt to educate the court on the 
application of the circle and on fundamental human conduct such as respect. In 
some cases elders have refused to answer questions that were offensive or 
repetitive, and have received the sympathy of the judge. 

Finally, the degree of effort by the provincial and federal authorities in 
pursuing this charge suggests a pressing motive which may be an intensification 
of military use of the Primrose Lake Air Weapons Range. Should this occur, the 
Cree and the Dene of the region will be further affected by the violation of their 
treaty and of their Aboriginal rights. However, the Indian people are also aware 
of the importance of this trial to their right under treaty for compensation and 
to their future well being within their traditional territory, including territory 
appropriated without their consent. 
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Background 


The people of the Waterhen First Nation live a land-based lifestyle in the ecotone 
environment between the Aspen Parkland and the Boreal Forest in Manitoba’s 
Interlake region, 320 km northwest of Winnipeg. The present day people are of 
Ojibwa decent and call themselves Anishinaabe. The Waterhen First Nation has 
a population of approximately 400 on-reserve and off-reserve about 300 people. 
The Waterhen Reserve is situated on the south shore of Lake Waterhen between 
the West Waterhen River and the Waterhen River. The reserve land-base totals 
to 1,856 hectares and the community is called Skownan. There are three small 
communities in close proximity to the reserve: Mallard, Rockridge and Water- 
hen. Mallard and Rockridge are Métis communities and the people of Waterhen 
are largely of European decent. The community of Waterhen is located 20 km 
south of the Waterhen Reserve. The Waterhen First Nation is a signatory to 
Treaty #2, signed in 1871. 


Sacredness of Land 


A fundamental aspect of North American Aboriginal cultures is the relationship 
to the land. Understanding this relationship is essential to appreciate Aboriginal 
cultures in their historic and present day existence. To the people of the 
Waterhen First Nation, the land is sacred. 

To us, the Aboriginal peoples of North America, all of creation is sacred: 
the animals and plants, the winds and thunderstorms, the rocks and mountains. 
Everything in the natural world is sacred; it was made and placed on earth by 


* Harvey Nepinak is the chief of the Waterhen First Nation. Karen Stock is a doctoral student in 
the Department of Geography at the University of Manitoba. 


PROTECTION, RECLAIMING, AND DEVELOPMENT OF SACRED SITES 157 


Harvey Nepinak and Karen Stock 


the Creator. Because all things are sacred, all places are sacred (Milne 1994). 
This sacredness of the land is common to all Aboriginal peoples and many 
nations throughout the world. Just as many wars have been fought about land 
as about religion and the battle continues over access and rights to the land. For 
example, the Canadian economy places a high value on the forest, but so do 
Aboriginal people who live in the forest environment. The two value systems 
are exclusive and in contrast and sometimes in conflict with each other. The 
value placed on the land by Aboriginal peoples sets them apart from the 
post-industrial society. Our community is in this juxtaposition. Our traditional 
land-use activities remain important to our collective identity and social well- 
being. Proposed major logging activities and road construction threaten to 
disturb present land-use activities and reduce economic and cultural benefits 
currently derived from the land. 

Our traditional land-use territory lies mainly north of our reserve, bounded 
on the east by Highway # 6, on the west by Lake Winnipegosis, to the south by 
Lake Manitoba and to the north by Highway # 60. The area covers approxi- 
mately 7,100 km2 of which 6,200 km2 consist of land and 900 km2 of water 
bodies. In the past, our traditional land-use area extended further south. Provin- 
cial Crown lands were allocated to private title in the course of settlement and 
agricultural development. This change in land allocation resulted in our right of 
access being restricted and in a loss of resources. These lands contained 
important hunting and seneca root gathering areas. The prospect of turning 
common land, in this case provincial crown land, into private ownership 
concerns us. Our land-use territory is relatively inaccessible to outsiders. The 
building of all-weather and winter roads in support of forestry operations would 
lead to immutable changes on the landscape through land development for sports 
angling, cottage building and the establishment of ranches. The land would be 
fragmented by roads and private holdings infringing on our traditional land-use 
activities and tearing our land-base apart. 


Traditional Land Use of the 
Waterhen First Nation 


The sacredness of the land does not mean that the land with its resources cannot 
be used. To the contrary, we, the Aboriginal people have used and managed this 
land for the last 10,000 years or longer. Throughout Canada, local Aboriginal 
management systems have been in place since pre-historic times. Unfortunately, 
contemporary resource managers do not regard our systems as management 
systems. They are not based on formal science but rather on customary practice, 
cultural traditions and the local knowledge of land and animals. 

Before the treaties, the land and resources belonged to the Aboriginal 
people. We did not simply roam around as nomads. We have definite concep- 
tions in respect to territorial rights and boundaries, as well as systems of tenure 
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and allocation. The land is known, named, used, and managed. It is not 
unoccupied land, as classified by the provincial government. We lived in family 
groups on the land and derived our livelihood from hunting, fishing, trapping, 
gathering, and trading. There were large seasonal gatherings for social and 
religious ceremony and feasting. At these times there were also teaching lodges 
where learning took place. It was in these settings that people learned how to 
use the resources with an integrity that respected the renewal capacity of the 
environment in which they lived. Sustainable use and management of resources 
and the land was in effect, and the needs of the people were met. Our ancestors 
chose the Waterhen area because of its richness in game animals, fur bearers, 
and other resources. Our rights to a territory and its resources rested with the 
group which maintained the right to use this territory through occupancy. It is 
a fundamental notion of the Aboriginal people that property rights arise through 
use and occupancy. The land and its resources were thus the communal property 
of the group and no one could either claim exclusive access or be excluded. The 
land and its resources could not be reduced to individual possession and could 
not be alienated. This system is still in existence wherever lands are available 
for traditional use, as it is in our case. Our persistent dependence upon the land 
is demonstrated by the continued vigorous land-use which has been documented 
(Stock 1996). 

Today, our land-use activities include hunting moose, elk, white-tailed 
deer and waterfowl for food and fishing. The main moose hunting season is 
during fall and winter, with a small amount of reduced hunting activity in 
summer. Moose are not hunted during spring. Deer hunting is mainly practised 
from June to October. Elk are taken during summer and fall. For logistical 
reasons, animal conditions, community and/or personal preference animals are 
hunted at different times of the year. None of the large mammals are hunted 
during calving season in the spring. Waterfowl are hunted during the spring and 
fall migration. Spring geese are preferred over fall geese, because of their better 
taste. Non-resident hunting for moose, black bear and waterfowl provides 
additional income for local people through guiding, outfitting and the hospitality 
industry. Women from the Waterhen First Nation earn some extra income by 
cooking for the guides and hunters in the hunting camps. Subsistence fishing is 
practised all year around. Commercial fishing and angling add to the local 
economy. Egg collecting, mainly seagull eggs, takes place for a short period in 
spring. Maple syrup 1s produced in early spring. Blueberries and raspberries are 
gathered in the summer and some berry gathering (blueberries, cranberries, etc.) 
takes place in the fall. Seneca root is widely picked and sold commercially. Wild 
rice was planted successfully in 1985 and has been harvested for personal use. 
Forest harvesting for firewood, lumber and fence posts has long been practised. 
Trapping has been and still is a fluctuating but nevertheless significant source 
of income, hence the Skownan Fur Block. Fur-bearers are taken from fall to 
spring for personal use and commercial purposes. 
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Our community has been actively involved in a number of resource 
management projects. We were the second community in Manitoba to sign up 
with the registered trapline system in the 1950s. The registered trapline system 
was established to protect local trappers from interlopers who were exploiting 
the local fur resources. We participated actively in the re-establishment of the 
beaver population. In 1985, we signed a ‘Moose Management Agreement’ with 
the Manitoba Wildlife Branch to restore the moose population in Game Hunting 
Area (GHA) 20 and we are participating in the national effort to rebuild 
Canada’s wood bison populations. 


Waterhen Wood Bison Project 


The Waterhen Wood Bison Project is an important factor in the cultural, social, 
and economic development of our community. In February 1984, thirty-four 
wood bison arrived at Waterhen. The captive herd which has increased to 
approximately 200 animals, is managed on a commercial basis by Waterhen 
Wood Bison Ranches Ltd. Wood bison are sold to cover operational expenses. 
The objectives of the project are: 1. to increase the number of wood bison in the 
compound to sell livestock and meat for economic benefit; and 2. the estab- 
lishment of a free-roaming herd for conservation purposes. In March 1991, 
thirteen wood bison were released on the west side of Chitek Lake. The animals 
quickly adapted to the natural environment and established themselves around 
Chitek Lake. Two calves were born in the spring of 1992, six in 1993, and five 
in 1994. In October 1995, the herd population was confirmed at 31 wood bison, 
indicating that five calves were born in 1995. In January 1996, nine additional 
wood bison were released at Chitek Lake bringing the number up to 40 animals. 
It is estimated that six to ten calves were born in the spring of 1996, resulting in 
approximately 50 free-roaming wood bison. The animals are in excellent 
physical condition, which establishes that the area is well suited for wood bison. 
This might well be one of the most successful wildlife conservation projects in 
Canada’s wood bison recovery program but its success and survival is question- 
able with large-scale logging and road developments plans for the area. A major 
road is planned that would cut right through the range of the Chitek Lake Wood 
Bison herd to allow year-around access to the area (Stock 1996). The addition 
of this road is not acceptable to us. For thousands of years, the bison were an 
important part of our livelihoods and survival. Now the time has come that we 
have to protect the bison to give them a chance to survive in a natural environ- 
ment. The Chitek Lake area is sacred to us, which is why we selected it for the 
bison. This land is sacred to the bison. We want to guard this land where wood 
bison can live as free-roaming independent animals without their habitat being 
infringed on by roads and fences. Neither would we want to have to remove 
them from the area because they become a hazard to traffic and people. We are 
searching for a solution that will protect this land from exploitation and frag- 
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mentation. We want to be able to continue with our traditional land-use activi- 
ties. I suggest that our traditional land-use practices preserve the landscape as 
we know it, and provide an environment that supports a healthy herd of wood 
bison. 


Potential Logging Impacts to the 
Waterhen First Nation 


We are not opposed to logging; our people need jobs. Some of our people have 
worked as loggers in the past and a few small-scale logging operations were 
conducted in our area. But we oppose any exploitation of our land that leaves 
us in poverty. The developers come in, exploit, make their profits and leave us 
with nothing. Once they are gone, our land and resources have vanished. We 
want to be part of the decision-making process so that any negative impacts of 
logging will be minimized, and that our communities receive direct benefits in 
the form of training, employment, and fair compensation for loss of subsistence 
income. We proposed to the Department of Natural Resources to develop an 
integrated fish, wildlife and timber management strategy for our area, but the 
government has been unwilling to work with us to establish a comprehensive 
management plan for our area. 

The experience with logging operations in Manitoba has not proven to be 
positive for wildlife such as moose, elk, and woodland caribou. On the contrary, 
it has led to persistent decline of wildlife populations, except for white-tailed 
deer. With the construction of roads and trails, more and more new access is 
created to prime moose habitat. The opening up of an area to timber harvest 
almost always means the building of new roads that will support heavy truck 
traffic. After the logging operation is complete, the hunters have unrestricted 
access to the cut-overs. By the time the vegetation 1s at its best for browsing, 
there are no moose left that could benefit from it. ‘Access’ and increased hunting 
pressure are the biggest drawbacks to the reproduction of wildlife. From an 
Aboriginal perspective, the history of northern development is seen as a pro- 
gressive loss of land and of traditional land-use opportunities. 


Conclusion 


Our traditional land-use activities depend upon the forest environment remain- 
ing in a relatively natural state. The continuation of the ‘close-to-the-land 
economy’ demands the presence of, and access to, the resources which the forest 
provides. The land is the foundation of resources on which the Aboriginal 
cultures are based. Without the land, hunting, fishing, trapping and gathering 
rights become meaningless. The culture as a way of life becomes meaningless, 
especially for the youth. The Aboriginal people who continue to have access to 
the land in its ‘undeveloped’ form, prefer to keep it the way it was created and 
try to fight developments that alter the landscape in such a way that it will affect 
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their way of life. They realize that once the environmental landscape has 
changed, their way of life will change forever. Dramatic changes on the land 
have most influence on people that live close to the land. Without the land and 
the use of the land to relate to, language soon begins to lose its meaning and 
becomes lost. Once language is lost, culture is also threatened or lost. Traditional 
land-use activities remain important to the collective identity and social well- 
being of our communities, especially in times of cuts to government transfer 
payments and during the transition back to self-government. The reality of today 
and the near future is, that there will not be a major expansion of employment 
and / or business opportunities in or near our communities. There is no sponta- 
neous economic solution for our problems. Our economic future will be predi- 
cated upon the continued assured viability of game, fish, fur and other resources 
that the land provides. 

The continuing tragedy of Aboriginal people in conflict with the system 
of modern society is directly rooted in the loss of their traditional lands. The 
lack of understanding of this special relationship to the land perpetuates the 
conflict between Aboriginal people and governments and their institutions. 
People of different cultures have different perspectives and values of the land 
or specific places at different times. Our land is sacred to us. The land allows us 
to continue with our traditional land-use activities and our traditions care for the 
land. There is a need to recognize the sacredness of land as seen by the 
Aboriginal peoples. We respect the land rights of other people and ask that others 
respect our relationship to the land, our traditional land uses and land manage- 
ment systems. The land provides an anchor of security for our people and 
properly cared for, it will yield forever. 
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Introduction 


In 1995 and 1996 the Inuvialuit Social Development Program conducted a 
research project involving both oral traditions interviews and an archaeological 
inventory and mapping of a place that is very significant to Inuvialuit culture 
and history. That place is Kitigaaryuit (Figure 1) (shown as Kittigazuit on 
topographic maps). This paper provides a brief overview of the research, a 
description of some of the impacts occurring to the cultural remains, and 
thoughts on whether it should be developed for tourism. 


The Inuvialuit 


The Inuvialuit live in the Western Arctic of Canada’s Northwest Territories. 
They are sometimes referred to as Mackenzie Inuit because some of them lived 
on or near the Mackenzie River but they refer to be themselves as Inuvialuit, 
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Figure 1. A view of Kitigaaryuit in 1909 photographed by R. M. Anderson. 
Public Archives of Canada C23943. 


meaning, the “real people”. The Inuvialuit today number approximately 5000 
and live in six communities. They see themselves as consisting of three different 
groups based on differing dialects and the region they live in. These groups are 
the Siglit who live on the Beaufort Sea coast and live in the communities of 
Sachs Harbour on Banks Island, Tuktoyaktuk and Paulatuk which are on the 
mainland. The Kangiryuarmiut live in the community of Holman Island on 
Victoria Island. The Ummarmiut live in the communities of Aklavik and Inuvik 
which are in the Mackenzie Delta below tree line. 

The Inuvialuit entered into land claim negotiations with the Government 
of Canada in 1974. A major impetus for this was the onset of exploration by oil 
and gas companies who showed little consideration for Inuvialuit rights or use 
of the land. The land claim was settled in 1984 and with the signing of the 
Inuvialuit Final Agreement, the Inuvialuit retained ownership of 90,678 km 
(DIAND 1984:6). 


The Significance of Kitigaaryuit 


Prior to living in their current communities, the Inuvialuit consisted of up to 
seven regional bands. One of these bands was the Kitigaaryumiut, who were 
named after their central gathering place, the village of Kitigaaryuit. The 
Kitigaaryumiut gathered at the village during mid-winter for ceremonies and 
games associated with the disappearance and eventual return of the sun. In 
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summer people gathered again to participate in the whale hunt in which gayaqs 
were used to drive beluga whales into shallow water where they could be killed 
(Nuligak 1975). It is estimated that up to 200 hunters in their gayaqs participated 
in this hunt (McGhee 1974). After these seasonal gatherings were over, most 
families dispersed to other locations where they could obtain resources neces- 
sary for survival. By 1900 the impact of contact with non-Native whalers, 
traders, missionaries, and travellers resulted in changes to Kitigaaryumuiut 
culture, as well as many deaths due to newly introduced diseases. 

Elders say that after the epidemics struck, Kitigaaryuit was seen as a place 
of great sadness, as many of their loved ones died and were buried there. The 
diseases significantly reduced the number of people living and gathering at 
Kitigaaryuit. However, there were enough people living at, or travelling by, 
Kitigaaryuit to warrant the establishment of an Anglican mission, Hudson’s Bay 
Company post and several private traders’ operations (Marsh 1957, Usher 
1971). 

Despite the fact that only a few people use Kitigaaryuit today, it continues 
to be regarded as a significant cultural site by many Inuvialuit. To the elders, it 
is a sacred place because it is where the culture and language were strong, 
meaning that it was where the ancient way of life was lived. Of course many 
traditions are still practised but integral pieces of the ancient way of life were 
lost with the passing of so many elders. Elders recognize that the culture changed 
dramatically when the people left Kitigaaryuit, and because of this they feel it 
important to document as much information as possible on the history of the 
place. That Kitigaaryuit is important not only to Inuvialuit but to Canadian 
history was recognized by being declared a National Historic Site in 1978. 


The Project 


The Inuvialuit organization responsible for culture and heritage is the Inuvialuit 
Social Development Program (ISDP). The importance of recording elders’ 
knowledge of traditional life and history is seen as a crucial step in maintaining 
cultural identity. In 1995, ISDP began a research project focussing on the 
collection of oral history and traditional knowledge of Kitigaaryuit. Interviews 
were conducted in the community of Tuktoyaktuk. The project was expanded 
in 1996 to include an archaeological inventory and mapping of the village site 
and surrounding area. Elders were brought to the site to talk about its history 
and to help identify some of the cultural remains. 

When the research plans were first discussed with the elders, some of them 
were surprised to hear of an Inuvialuit archaeological project. To many Inuvi- 
aluit the word archaeology causes bitter feelings. Some people view archaeolo- 
gists as grave robbers or people who come in for a short time and leave with 
part of the culture. Time was taken to explain to the elders the purpose of the 
archaeological project. With a new appreciation for what archaeology can 
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is Is 


Figure 2. Conducting an interview with elder Laura Raymond at Kitigaaryuit. 


provide in understanding Inuvialuit cultural history, and for its role in helping 
to identify cultural remains that elders may want protected, many began to 
change their attitude. In fact, one elder visiting Kitigaaryuit suggested that one 
of the house ruins should be excavated in the future and that young people be 
involved so they can learn about their history. 

The project was conducted in July and began with an archaeological 
survey and mapping of all cultural remains. This involved walking the site at 
intervals to identify, describe and map in the location of each cultural feature. 
As Kitigaaryuit is a National Historic Site, we were fortunate to work with 
recorders and illustrators from the Federal Department of Public Works and 
Services. They surveyed each feature so that a map of all the cultural remains 
at Kitigaaryuit could be produced. Scale drawings were also made of some 
features such as a grave, the only remaining log house and the Hudson’s Bay 
Company store foundation. The significance of named geographic features were 
also recorded, as they represent aspects of the cultural history. Examples of these 
are a pingo called Sapqavik and a high sandy bluff called Siuraryuag which were 
good places to watch for whales. 

Depending on their health and the weather, the elders were brought to the 
site by boat or helicopter. They were interviewed at camp and asked to walk 
around the village site and surrounding areas to help identify the cultural features 
(Figure 2). Seeing the features such as old houses or places where people used 
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to play games revived memories of how they used to live. Many features such 
as the Hudson’s Bay Company post and houses that today are nothing but a 
partially exposed foundation were brought to life for us by the elders descrip- 
tions of the layout of the buildings and what it was like to be in them. 

It is interesting to note that elders sometimes think that their knowledge 
is insignificant and wonder why some young people are so interested in asking 
them about the past. Elders must be encouraged to share their information and 
their involvement in heritage research is essential in providing a living image 
of what the area was like in the past. 

By the end of the project, 370 cultural features were recorded. Some of 
these were old house ruins, pits used for storing whale meat and muktuk, and 
178 graves. A few of the graves were interments from the 1920s and 1930s, 
some with headboards and picket fences around them. Most were traditional 
graves made of driftwood. When people died they were wrapped in skins, placed 
on the ground and had driftwood logs placed over them. Personal possessions 
which are often referred to as grave goods were left with them and the remains 
of quite a few of these items such as umiaq, gayaq and sled parts can still be 
seen (Figure 3). The information gathered during the project is now being 
processed so that we can write up the results. 


Impacts at Kitigaaryuit 


Although most elders enjoyed being back at Kitigaaryuit, some expressed 
sadness at seeing how much it had changed as a result of disturbance by people. 
During the course of the research it became apparent that the cumulative affects 
of visitation and use of Kitigaaryuit was contributing to the deterioration of the 
cultural remains and the land itself. 

Among the impacts noted was the disturbance of most traditional drift- 
wood graves. A few graves were in reasonable condition, meaning that the logs 
placed on top of the bodies were relatively intact. However, most graves had 
the logs scattered around them or were systematically moved aside (Figure 4). 
There are few human remains left but those are disturbed as well. Most of the 
grave goods that had been left with people when they died seemed to be missing 
and much of what remains is now scattered. What is left are pieces of larger 
items such as the umiaq, gayag and sled parts mentioned earlier. 

Some of the other negative impacts occurring at the site can be described 
within the context of our research project. Although we spent only 10 days at 
Kitigaaryuit, the cumulative impacts of our presence soon became apparent. 

One of the most disturbing to us was the inadvertent damage caused to 
cultural remains that were obscured by a dense mat of vegetation. One of our 
project objectives was to describe each cultural feature, and this was done by 
writing a description and photographing it. We tried to be as careful as possible 
when working around the graves. However, all of them were at least partially 
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Figure 3. Grave goods near driftwood graves at Kitigaaryuit. 


grown over and we would sometimes hear the sickening crunch of a grave good 
or log breaking under foot. This was alarming, for not only were we damaging 
that which we hope to protect but it also made us think of the damage that could 
result from other visitors who may not realize the need to be so careful around 
the graves. 

Another problem was the creation of trails. In walking to the various parts 
of the site we tended to use the same routes to bypass willow thickets, or in 
selecting the easiest path up a slope. As the project came to an end, we could 
see that trails had developed in some of these places where the vegetation had 
been trod upon and killed. This resulted in the sandy soil underneath being 
exposed. The consequences of this are three-fold. Not only was vegetation 
destroyed but the exposed soil may hasten erosion, which is already responsible 
for the destruction of large portions of the site. In places with sub-surface 
remains, this also increases the likelihood of they being exposed and destroyed. 

Not all of our activities left a visible impact but we wondered what damage 
might be occurring. An example, and subject for further investigation, is the 
possibility that helicopters landing in certain areas of the site might damage 
sub-surface remains. Other potential impacts may occur to sub-surface remains, 
as few people know how to identify them. This is particularly the case with old 
sod house ruins, as their only visible presence may be an indistinct circular berm 
or mound, and visitors engaging in camping activities such as staking tents, 
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Figure 4. A disturbed driftwood grave with logs removed. 


burying garbage, or digging holes for radio antennas could inadvertently dam- 
age them. 


Tourism Development 


The number of people visiting or camping at Kitigaaryuit is unknown, but quite 
a few tourists go past the site as they paddle gayagqs or canoes from Inuvik down 
the Mackenzie River and out onto the Beaufort Sea to Tuktoyaktuk. Tourists 
knowledgeable of the history of Kitigaaryuit would certainly want to stop there, 
and at this point few people know that it is a National Historic Site. If its 
significance is advertised, the number of visitors wanting to go there will 
certainly increase. It would be difficult to monitor their visits, given that the 
closest community, Tuktoyaktuk, is 30 km away and during the summer (the 
peak tourist season), it is only accessible by boat or aircraft. All of the concerns 
listed in the previous section raise questions about the appropriateness of 
encouraging tourists to come to Kitigaaryuit given the fragile nature of many of 
the cultural remains and the natural environment. 

Initiatives for tourism development are viewed positively by the Inuvi- 
aluit. It is a positive indication that others are interested in learning about 
Inuvialuit culture and history and want to do so by visiting the area. It is also 
positive from an economic viewpoint that tourists will spend money in the 
communities. However, in addition to the potential impacts already discussed, 
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there is also the issue of tourism activities conflicting with Inuvialuit use of the 
site. Inuvialuit currently use Kitigaaryuit during the spring goose hunt and as a 
base camp for beluga whaling in the summer. Both of these activities provide 
much needed fresh and nutritious food. The whale hunt, in particular, is an 
important activity that is taken very seriously. Once the whale is killed, the 
labour-intensive task of butchering and processing the muktuk and meat begins. 
Tourists would no doubt find this interesting and want to ask questions and take 
photographs. Some Inuvialuit have already expressed the concern that tourists 
would interfere with getting this work done. 

All of this points to the fact that if tourism is to be encouraged it must be 
conducted in a way deemed appropriate by the Inuvialuit, particularly those with 
ancestral ties to Kitigaaryuit and those who want to use it for hunting and 
camping. This means that some restrictions would likely apply, and two have 
been suggested already. One is that tourists should not remove cultural property 
from the site to take home as souvenirs. This includes artifacts from any part of 
the site and tools or personal belongings left at the permanent camp. Some 
people may not realize that it is against the law to take artifacts and even if it 
wasn’t, this cultural property is part of Inuvialuit heritage that should stay in the 
area. Tourists may also not realize that there are cultural differences in the way 
that people store personal property such as tools or hunting equipment. Such 
items are sometimes left on the land or around a camp as the owners know that 
the items will be there when needed. Tourists who are used to thinking that 
personal property is stored away, may think that these items have been lost and 
therefore do not hesitate to pick them up and take them away. Another restriction 
would be that tourists should not visit Kitigaaryuit when people are hunting 
during the spring goose hunt in April and May, or during the whale hunt that 
takes place the end of June to mid-July. 


Addressing the Issues through Consultation 


At this time ISDP is planning various forms of consultation including public 
meetings and a radio and television campaign. These will serve a number of 
functions. First, they will inform Inuvialuit about ISDP’s projects and what 
resulted from them. They also provide an opportunity to show Inuvialuit what 
cultural features look like so they will not be disturbed. This is particularly 
important for young people who may not know how to recognize traditional 
graves or other cultural features. People will be asked to provide ideas on ways 
to mitigate impacts to cultural features and the natural environment of Kiti- 
gaaryuit. The meetings will also provide an opportunity to engage in discussions 
on whether tourism should take place at Kitigaaryuit and, if so, what other 
conditions might apply so that the site can be enjoyed by all who want to use it. 
Sometimes tourism initiatives can turn important cultural sites into places that 
are used more by tourists than the local people whose culture it represents (Tall 
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Bull and Price 1993, Reeves 1994). The last thing anyone wants is to discourage 
Inuvialuit from going to Kitigaaryuit. The objectives of ISDP is to promote an 
interest and pride in the Kitigaaryuit cultural history and contemporary hunting 
and camping lifestyles. 


Conclusion 


The issue of how to protect remote, culturally-significant sites while continuing 
to keep them as a living part of the culture is not unique to the Inuvialuit. Nor 
is the issue of whether to engage in tourism development. A look at the growing 
body of literature on Sacred Lands and sites (Reeves and Kennedy 1993), and 
the overwhelming interest in forums such as this Sacred Lands Conference, 
indicate that these issues are a concern to Aboriginal peoples around the world. 
The Inuvialuit Social Development Program hopes to learn how best to deal 
with these issues through consultation with other Inuvialuit, by talking to 
peoples in the tourism field who have experience with these issues, and by 
making contact with other Aboriginal organizations with similar concerns and 
experiences. 
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Introduction 


To most people, the square and basilica of St. Peter in Rome is recognized as a 
sacred site. A place is generally considered to be sacred if it is dedicated to a 
deity or to some religious purpose or, as consecrated ground, it is entitled to 
veneration or religious respect because of its association with divinity or divine 
things. We would, however, like to present a case where the Province of Ontario 
has been hesitant to acknowledge the existence of such a place within the 
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Figure 1. The Melville Sound Area. 


traditional Great Lakes Algonkian homeland. To most people, Hope Bay 
(Figure 1) is recognized as a good place to fish and vacation. But to an 
ever-diminishing number of people, the waters and land around Hope Bay, in 
particular Hunter’s Point, are considered to be spiritual places. Unlike St. 
Peter’s, though, the sanctity of Hunter’s Point is slated to be destroyed by cottage 
development. Today, the privately-owned point is in prime cottage country with 
25 building lots being offered for sale. 

Hunter’s Point is a small projection of land at the north entrance to Hope 
Bay on the Georgian Bay side of the Bruce Peninsula in southern Ontario. 
Across the bay is Cape Croker, home of the Nawash Band. From the time the 
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point was formed from dolomite cobbles that eroded from the bluffs of the 
Niagara Escarpment as Lake Algoma receded some 2500 years ago, archae- 
ological research and Ojibway oral tradition reveal the beach terraces have been 
used for a diversity of human activities, and continue to have spiritual signifi- 
cance for Algonkian-speaking groups of the upper Great Lakes. When forced 
to part with much of their once vast territory, the ancestors of the Nawash Band 
reserved in the 1854 Treaty #72, Surrender of the Saugeen Peninsula, “...all 
that tract of land called Cape Crocker [sic], bounded on three sides by Georgian 
Bay, on the south-west side by a line drawn from the bottom of Nochemowenaing 
Bay to the mouth of Sucker River,...” (Canada 1891, 1:195). 

The fact that survey lines could divide the sacred land, separating town- 
plot from reserve, has always been a source of controversy among the Nawash 
people. However, the boundary line did not immediately interrupt the practice 
of cultural activities on the north shore of Nochemowenaing, or as it is known 
today, Hope Bay. The old ones knew the place and the young ones were told 
that it should not be disturbed (Basil Johnston 1994: pers. comm.). The knowl- 
edge that has been amassed from oral and written accounts and physically 
unearthed from recent archaeological investigations at Hunter’s Point convinc- 
ingly proclaim the profound spiritual importance of the areas around Melville 
Sound. It is this awareness that will hopefully prevent the loss to the residents 
of Cape Croker of yet another link to the past. The cultural sensitivity of these 
areas must continue to be documented, respected, and, where necessary, pro- 
tected. Why, then, is the provincial government hesitant to accept what archae- 
ology, oral tradition, and a host of other evidence clearly demonstrate — and 
declare Hunter’s Point to be a sacred site? While they have been provided with 
overwhelming evidence, inadequate legislation and the financial concerns of 
the owner and local municipality appear to be of greater influence than does 
consideration for those whose ancestors are buried there. 


Oral Tradition 


Hope Bay was traditionally considered to be an area of spiritual importance as 
is evident from the use of its Ojibway name — Nochemowenaing Bay — in the 
1854 treaty. Basil Johnston, a recognized authority on the Ojibway language, 
translates “Nochemowenaing” as “Place of Healing”, and oral tradition elabo- 
rates upon the significance of the name. In the early 1980s, Irene Akiwenzie — 
daughter of Charles Kegedonce Jones who was born at Cape Croker in 1852, 
and granddaughter of Peter Kegedonce Jones, a signatory of the 1854 treaty, 
was interviewed by Cape Croker students as a part of a community history 
project. The following is a portion of the response given by her to the question, 
“Are there any religious locations for the Ojibway in the area?” 


“*...1 do remember,...it was a shrine over on Hope Bay.,...and part of it now 
is on the white man’s land... 
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“Uncle Josh [Irene’s brother] used to tell me that he used to go over with 
father and they used to gather Indian medicine over there. And there were 
a lot of stakes and crosses on the shore and up towards the bush. It’s all 
overgrown now. And I said, “what did they do there?’ And he said, ‘they 
used to bring their sick there and they would offer them up to the Great 
Spirit. 


‘And in the middle of Hope Bay there was sort of swirling whirlpool and 
they would go to shore and they would offer their sick to the Great Spirit 
and if the Great Spirit would give their sick back to them they would put 
them into a canoe and push them out to the whirlpool. And if they went 
around in the whirlpool and were washed away from the whirling water 
in the middle they would recover. But if it was the will of the Great Spirit, 
well the whirlpool would come and with such great force that the canoe 
would upset and the person would drown. Well, that was the will of the 
Great Spirit. And they would bring their sick from as far away as Lake 
Superior.’ Uncle Josh was telling me that.” 


Historical Accounts 


A Cape Croker newspaper correspondent with the pseudonym Saginah wrote 
in the August 1, 1879 edition of the Wiarton Echo about native ceremonial 
practices related to the bountiful food resources around Hope Bay: 


“When fish and game become scarce all along that coast from Owen 
Sound (Big Bay) to Cobets Head (Rock Tumbling Over’), canoes were 
sure to be steered towards Hope Bay.,... 


“..4n midsummer the (aginah king of fishes) sturgeon would then come 
in shallow water to allow himself to be killed by those worthy to eat his 
flesh. This plenty always was due to the benevolent disposition of the No 
che mo wena munedoo, spirit of Hope Bay who always extended charity 
to those [who] deserved it and came there in distress. Exacting, however, 
simple sacrifices in his name in the way of feasts prepared from the game 
obtained there, by one or more families eating together to do honor to this 
deity in compensation for the benefits so conferred — failing to do this 
by any parties some mishap would invariably happen as punishment for 
neglecting to do this sacred duty”. 


Around the turn of the 20th century, Harry Tucker, a lawyer and amateur 
historian, noted the existence of pits — “similar to the foxholes of World War 
1” — along the western shore of Georgian Bay between Owen Sound and 
Tobermory. Associated with them were “human skulls and articles of war, bone 
and stone implements, pipes, etc....” (Davidson 1972:5). A local historian notes: 
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“On the north shore of Hope Bay, near Jackson’s Cove, there is known to have 
been an Indian burying ground” (Hepburn 1987:26). 

While these are the only known written accounts that specifically relate 
to native ceremonial practices around Hope Bay and along the east side of the 
Bruce Peninsula, there are a number of 18th and 19th century accounts describ- 
ing Ojibway ceremonial practices in the Great Lakes area that illuminate what 
archaeology has uncovered. 

Reverend Peter Jones’ History of the Ojebway Indians, published in 1861, 
includes a number of these narratives. Of particular relevance are several reports 
of Ojibway burial ceremonies. 


“After digging a hole about three feet deep, generally in the course of 
twelve hours they inter him,...The grave is then covered, and on top of it 
poles or sticks are placed lengthways, to the height of about two feet, over 
which birch bark or mats form a covering to secure the body from the 
rain” (Jones 1861:98-99). 


Regarding the interment of those who died during the winter season, Jones 
notes that: 


“...they are obliged to wind up the corpse in skins and the bark of trees, 
and then hang it on the fork of a large tree,...Thus the body hangs till 
decomposition takes place, and the bones, falling to the ground, are 
afterwards gathered up and buried” (Jones 1861:100). 


The Archaeology of Hunter’s Point 


Between 1990 and 1996, the Province of Ontario provided over $80,000 to 
conduct archaeological investigations at Hunter’s Point, yet it has been reticent 
to accept the findings of that research. 

Archaeological investigations were originally conducted on Hunter’s 
Point between 1990 and 1992 by James Molnar. On the basis of his research, 
Molnar pronounced Hunter’s Point to be simply a conglomeration of hunting 
and fishing campsites (Molnar 1992:104, 1993a:1, 1993b:90, 1994:137), de- 
spite the recovery in 1992 of human skeletal remains from three widespread 
localities (Molnar 1993c). Unfortunately, this domestic interpretation of 
Hunter’s Point became entrenched in the psyches of various interest groups. In 
1994, Wilfrid Laurier University of Waterloo investigated a portion of the site 
that was slated to be destroyed by the construction of Hunter Court. In 1994, 
vegetation and surface litter was initially cleared from the portions of nine 
10-metre squares within the proposed Hunter Court turnaround. Saplings were 
cut, leaves gently raked, and the remaining litter was collected by hand. The 
exposed surface, consisting of cobble pavement and, in some areas, actual soil 
accumulation, was then meticulously cleaned with brushes and the locations of 
all exposed artifacts, and animal and plant remains were recorded. While this 
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activity was time consuming, it produced a very detailed view of the area cleared 
for the controlled surface collection, 3773 objects were recovered from 2155 
find spots. Soil from 104 one-metre squares that were subsequently excavated 
was screened through 1/8” and, in some instances, 1mm-screen, resulting in the 
recovery of nearly 25,000 objects. Within this small section of Hunter’s Point, 
objects from the Middle Woodland period (circa 300 BC to AD 700), the Late 
Woodland period (circa AD 700 to 1500), the early period of contact with 
Europeans (circa AD 1600 to 1625), and the late 19th century were recovered. 

The diversity of non-local raw materials recovered from the site indicates 
that the point has been visited for at least two thousand years by groups who 
belonged to a vast cultural network located primarily to the north and west of 
Georgian Bay. Materials include cherts, siltstone, shale, silicified sandstone, and 
native copper (Fitzgerald and Romanowski 1996). This is also supported by 
Irene Akiwenzie’s recollection of the sick brought from as far away as Lake 
Superior to be healed or buried in the area. 

While the remains of day-to-day subsistence and technological activities 
are abundant, there is both direct and incidental archaeological evidence that 
indicate the point served a purpose other than as a temporary base for hunting 
and fishing. That ceremonial activities, and not only those that may have been 
related to the dead, were undertaken on the point is indicated by the presence 
of objects and features that possess supernatural associations (Fitzgerald and 
Ramlukan 1995, Fitzgerald and Romanowski 1996). 


Burial Features 


In 1992, Molnar identified and recorded the locations of more than 70 circular 
depressions along the elevated relict shorelines of Hunter’s Point. Averaging 
125cm in diameter, many of these features had large dolomite slabs situated on 
their surface, adjacent to them, or both (Molnar 1993a:2,8,15). Molnar exca- 
vated one of these features, revealing a multi-chambered construction that 
contained within its lower section a complete ceramic vessel and the tailbone 
of a hawk or eagle (Molnar 1993a:9, 1993b, 1994:139,141). The feature’s upper 
section was interpreted as having served for storage while, “...the function of 
the lower portion is more enigmatic” (Molnar 1994:141). 

One of these features that was located in the roadway turnaround was 
investigated in 1994. It had a diameter of one metre and had arrangements of 
rocks capping the pit and adjacent to it — the most notable being a circle of 
dolomite slabs (Figure 2). A fragment of a bear mandible was resting on the 
edge of the pit, and as the cobble fill was removed, fragments of burned moose 
ankle bones were encountered. As the excavation proceeded, a scattering of 
small bone was encountered and fortunately identified in the field as the 
articulated remains of a human foetus or newborn. Excavations ceased and, for 
the first time, the archaeological perception of Hunter’s Point as a multi-com- 
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Figure 2. 1994 Hunter's Point Burial Feature. 


ponent hunting and fishing site had to be re-assessed. Could those seventy-plus 
depressions arranged across the ridges of Hunter’s Point all be burials? 

Later that summer, adult human remains from what appeared to have been 
a bundle burial were encountered during gravel quarrying at Cape Croker. An 
inspection of the area revealed a considerable number of circular depressions, 
many with ancillary stone arrangements, aligned along a prominent ridge. Were 
these two occurrences a coincidence, or was this a pattern? Concentrations of 
these features have since been reported from other localities at Cape Croker. 

Several photographs and drawings of 19th century Ojibway burial 
grounds illustrate the nature of traditional and Christianized Ojibway graves 
with their low-lying wooden enclosures (Jones 1861:98, National Archives of 
Canada PA68316, Schmalz 1991:226). It is not difficult to consider these 
concentrations of depressions around Hope Bay as being long-forgotten burial 
grounds and each depression having been covered with long-decomposed 
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wooden enclosures. As Irene Akiwenzie mentioned, likely in reference to 
Hunter’s Point, there were, “a lot of stakes and crosses on the shore and up 
towards the bush”. 

In April 1996, the Ontario Ministry of Consumer and Commercial Rela- 
tions (MCCR) requested that the depressions at Hunter’s Point be further 
investigated. The MCCR mandate for the 1996 investigation was to: “...identify 
and locate those surface features and depressions [within the Hunter Court 
section of Hunter’s Point (Lots 9-22)] which may result from human activity; 
and to distinguish those cultural depressions and features which may indicate 
or include burial features from those that do not”. 

During the 1996 reconnaissance for depressions, a new variety of surface 
feature was recognized — low-lying rectangular cobble mounds that were 
concentrated in Lots 9-13 and 20 (Figure 3). The 27 mounds identified in 1996 
average 2.5 metres in length and 1.5 metres wide, and in several instances 
dolomite slabs are vertically implanted along one of the narrow ends. Only one 
cultural item was found in proximity to any of the mounds — a shattered 
early-19th century English gunflint (Fitzgerald 1996:15). Metrically and mor- 
phologically identical features can be observed at the Jones (Protestant) and 
Catholic cemeteries at Cape Croker — cemeteries that have been in use since 
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the mid-19th century. While it was not unexpected to see such mounds within 
a cemetery where individuals would be interred in an extended position, circular 
depression features were also observed in both cemeteries. Many of the graves 
are situated along ridges, and a significant number have associated rock arrange- 
ments. If the headstones and wooden crosses at the Cape Croker cemeteries were 
removed from the graves, those cemeteries would resemble the arrangement of 
the depressions and mounds at Hunter’s Point. 

Amongst the journals written in 1836 and 1837 by Anna Jameson, a noted 
English scholar, were descriptions of how Ontario Chippewa buried their dead 
in areas where soil accumulation was inadequate — a condition that exists across 
Hunter’s Point: 


‘“‘We passed this day two Indian sepulchres, on a point of rock, overshad- 
owed by birch and pine, with sparkling waters murmuring round them; I 
landed to examine them. The Indians cannot here bury their dead, for there 
is not a sufficiency of earth to cover them from sight, but they lay the 
body, wrapped up carefully in bark, on the flat rock, and then cover it with 
rocks and stones. This was the tomb of a woman and her child, and 
fragments of the ornaments and other things buried with them were still 
perceptible” (Jameson 1923:427). 


During the 1996 reconnaissance, 131 circular and oval depressions were 
located on the crests and slopes of relict beach terraces, forming an almost 
continuous band along the eastern side of the point (Figure 3). Many of these 
features, averaging slightly greater than one metre in diameter, have adjacent 
or surrounding arrangements of dolomite slabs. In some instances, bone frag- 
ments from animals that have ritual significance, and Native ceramic vessels 
and smoking pipes dating between the mid-16th and mid-17th centuries were 
encountered on the surface or around the periphery of these features. 


Scattered Human Remains 


Not all the human remains from Hunter’s Point have been recovered from formal 
burial contexts. The 1992, 1994, and 1996 archaeological investigations en- 
countered the fragmented remains of a number of individuals — both adults and 
juveniles, from surface and shallowly-buried soil deposits across the point 
(Figure 3). The majority of the surface fragments were encountered within, or 
adjacent to the major concentration of those depressions, lending credibility to 
the contention that these features are, in fact, the formal burial chambers from 
which these remains may have been disturbed. 


Ritual Objects and Activities 


A number of objects, individually, have indisputable supernatural associations, 
and others, collectively, can be associated with activities of a ritualistic nature. 
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The most extraordinary item recovered during the 1994 investigations was a 
small, circular perforated pendant that was ground from dark reddish-brown 
shale. (Figure 4) Despite its small size — 37mm in diameter, it is replete with 
Algonkian iconography — a virtual three-dimensional model of the Algonkian 
spiritual cosmos. 

On one side of the pendant the underworld serpent/night panther Me-she- 
pe-shiw and a terrestrial four-legged creature — either a bear or a moose — face 
one another. Also on this face, one of the perforations has been embellished with 
short, radiating lines — likely representing Megis, a tiny white underworld shell 
that is the symbol of the Mide-wi-win, or Grand Medicine Society. It represents 
the power of the medicine associated with the society as well as spiritual re-birth. 

On the other side of the pendant is a figure that can arguably be distin- 
guished as a shaman. There are power and communication lines radiating from 
the head and a medicine bundle dangles from an outstretched arm. On this side 
the underworld Megis perforates the chest of the shaman. An 1850 account of 
an Ojibway shaman initiation ritual adds credibility to the interpretation of these 
symbols: “...a spot is made in the centre of the subject’s breast, where it is 
supposed the medicine shell entered” (Copway 1850:166). Also associated with 
the shaman is a “forked-eye” motif, a symbol of the upperworld Thunderbird. 


Figure 4. Shale Pendant. 
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The vast majority of datable artifacts associated with the pendant are 
attributable to a small, early 17th century occupation that is situated about ten 
metres from the pit feature that contained the remains of the previously men- 
tioned fetal individual. Considering that shamans practised physical as well as 
spiritual healing, in addition to conducting funeral ceremonies, it is perhaps not 
unexpected that this pendant was recovered so close to what appears to have 
been a cemetery. 

A small, seemingly short-duration ceremonial activity area that dates to 
the late 19th century had as its focal point a hearth that measures 150cm by 
100cm. The distribution pattern of the hundreds of nails that were recovered in 
its vicinity suggest the hearth was enclosed by a structure. In the immediate 
environs of the hearth there was a profusion of Euro-Canadian objects that at 
first glance might simply be considered to be the refuse of a hunting camp. These 
include: clay smoking pipes and tobacco pouch seals, glass beads and buttons 
made from various materials, and spent rifle and pistol cartridges and shotgun 
shells, shotgun pellets, and cut and molten lead scrap. 

Also recovered from around the hearth were two carved shell objects 
(Figure 5), an assortment of modified bear items, and a disarticulated loon 
skeleton. When considered as an assemblage, especially in light of historically 
described rituals and the information provided by the shale pendant, the argu- 
ment that a variety of ceremonial activities were undertaken in this area are 
persuasive. 

A 1723 letter by Sébastien Rasles outlining the spiritual beliefs of the 
Outaouack (Ottawa) may have relevance to the numerous smoking-related 
objects, the “burial” of over 600 pieces of lead shot, and perhaps even the 
“buried” loon: 


“Oussakita, they say, is the great Manitou of all the animals that move on 
the earth or fly in the air. He is the one who rules them; therefore, when 
they go on the hunt, they offer to him tobacco, powder, and lead, and also 
well-prepared skins” (Thwaites 1896-1901,67:159). 


In addition, in 1861, Peter Jones recounted a ritual undertaken as a part 
of the burial ceremony: 


“In the evening of the day on which the burial has taken place, when it 
begins to grow dark, the men fire off their guns through the hole left in 
the wigwam” (Jones 1861:99). 


The carved shell objects, one in the shape of a stylized Thunderbird, the 
other into a three-pronged configuration are, respectively, upper and underworld 
symbols. Objects manufactured from underworld shell have abundant meta- 
phorical associations: including, long life, spiritual and physical well-being, and 
success in hunting, fishing, warfare and courtship. Some ten metres from the 
hearth another piece of carved shell was recovered, this one being a small, 
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Figure 5. Carved Shell Objects (Thunderbird and Underworld Symbol). 


circular disc that may be the representation of Megis — the symbol for the 
Mide-wi-win society. 

It is possible that these amulets were a part of a shaman’s medicine bundle 
— such as the one depicted on the pendant, and the glass beads and diverse 
collection of buttons were, as was the practice, decorative items for such a bag. 
As for the abundant spent ammunition and buried shot, could they be offerings 
of lead mentioned by Rasles, or the firing of guns described in the burial 
ceremony described by Jones? Could the modified bear mandible fragments 
have been used in the Ottawa bear dance curing ceremonies? 

While we may be able to identify the objects and associated symbolism 
— some with more confidence than others — it is unlikely we will ever be able 
to fully understand their cultural context. Did some of these items simply serve 
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as “good luck” charms for protection from the hazards of water travel or for 
good fortune in hunting and fishing, with the attendant conviction of a rabbit’s 
foot or St. Christopher’s medal, or were they, like the Catholic chalice and Host, 
more integral parts of such devout ritual practices as physical and spiritual 
healing, death, and re-birth? 


The Provincial Government Position 
on Sacred Sites 


The unintentional disturbance of the newborn’s burial in 1994 triggered the 
operation of Ontario’s Cemeteries Act. This Act was revised in 1992, following 
consultation with the Chiefs of Ontario office, to enhance protection for Abo- 
riginal burials. Once a burial site has been discovered and its origin determined, 
the Registrar of Cemeteries is required to make a declaration under Section 71 
of the Act. Three categories of burial sites are specified: “(a) an unapproved 
aboriginal peoples’ cemetery; (b) an unapproved cemetery; or (c) an irregular 
burial.” An irregular burial site is defined as “a burial site that was not set aside 
with the apparent intention of interring therein human remains.” An unap- 
proved Aboriginal peoples’ cemetery is defined as “land set aside with the 
apparent intention of interring therein, in accordance with cultural affinities, 
human remains and containing remains identified as those of persons who were 
one of the Aboriginal peoples of Canada.” 

It was understood by representatives from the Chiefs of Ontario office 
who participated in the efforts to revise the Act that categories (a) and (c) were 
mutually exclusive. In other words, that as soon as a burial site had been 
determined to be of Aboriginal origin, it would be declared an Aboriginal 
peoples’ cemetery. From an Aboriginal point of view, the definition of an 
irregular burial makes no sense. How could an Aboriginal person be buried 
without the intention of setting the land aside as a burial ground? When is a 
grave not a grave? 

In the case of the newborn’s burial, someone clearly went to the trouble 
of digging a circular receptacle into a cobble ridge, infilling the grave, and then 
capping the grave with two large dolomite slabs. Arrangements of other slabs 
were located in the immediate vicinity of the grave. Furthermore, offerings of 
moose and fish were included with the infant, and a modified bear mandible 
was placed on the surface of the grave. There is no question that this was an 
intentional burial, consistent with Algonkian ritual. 

Chippewas of Nawash had every reason to expect the Registrar to declare 
the burial site an Aboriginal peoples’ cemetery. Try to imagine the shock and 
dismay when notified in February 1996 by the Registrar that he would have to 
regard the discovery site of the foetus or newborn as an irregular burial site 
rather than an Aboriginal peoples cemetery under the terms of the Act. This is 
not just a matter of semantics; very real consequences flow from the distinction. 
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If the burial is declared an Aboriginal peoples’ cemetery, then under Regulation 
133/92 the Chippewas of Nawash will have a say in the disposition of the burial. 
There can be no removal of the remains or associated artifacts from the cemetery 
without their consent. By contrast, if the burial is declared ‘irregular’, the 
landowner can remove the remains to another cemetery without consulting the 
descendants of the deceased. 

Regrettably, the Registrar has yet to be convinced by the accumulated 
physical evidence at Hunter’s Point and Cape Croker, historical accounts, and 
oral tradition that all of Hunter’s Point is an Aboriginal peoples’ cemetery. He 
requires ‘verification’, which is simply a euphemism for ‘disturbance’. Before 
the Registrar will make a declaration covering more than the newborn’s burial, 
he needs to establish a boundary for the cemetery. At this time, the Registrar 
insists on opening the features around the perimeter to confirm that they contain 
human remains. The landowner demands that every feature be opened to prove 
they are in fact burials. This creates an obvious dilemma for the people of 
Nawash who believe that burials are not to be disturbed. To ask the community 
to condone the disturbance of even a few graves is to profoundly misunderstand 
their respect for the Dead and fear of offending them. 

To date, community efforts to protect Hunter’s Point have focused on the 
burials. Even if the Cemeteries Act proves to be sufficient to protect the graves, 
the Registrar has made it clear that he has no mandate to protect the associated 
ritual areas located on the point. To protect the non-burial ceremonial areas, 
under Ontario law, we must rely on the provisions of the Heritage Act or various 
planning statutes. Preliminary discussions with government officials have given 
us little cause for optimism. Ina legal culture where burials aren’t valued enough 
to prevent disturbance, what could possibly be sacred? 

On October 30, 1996 the Registrar participated in a visit to Hunter’s Point 
and known burial grounds at Cape Croker. Nawash elders and councillors 
reiterated their objection to any further disturbances at the point. For his part, 
the Registrar indicated that the newborn’s grave would be declared an unap- 
proved Aboriginal peoples’ cemetery rather than an irregular burial. However, 
he reserved judgement on whether a more extensive area of the point — all of 
the depressions and mounds — might be covered by the declaration. 


Final Thoughts 


Earlier archaeological research has proposed that Hunter’s Point was simply a 
seasonally-visited fishing and hunting camp (Molnar 1992:107, 1993:90). 
While the 1994 archaeological investigations unearthed abundant material that 
would support such an interpretation, there is overwhelming evidence that the 
point was also a focus for more than the physical nourishment of the people of 
the region. In combination with oral tradition, historical accounts, and archae- 


186 SACRED LANDS 


When a Sacred Site might not be Considered Sacred 


ological evidence from other localities around Hope Bay, Hunter’s Point, and 
the Hope Bay area in general, must be recognized as a centre of spiritual activity. 

Just as spiritual initiations and healing, and the offering of the dead to the 
Great Spirit are conducted at any number of conspicuous religious centres, so 
too do these rituals appear to have been performed at Hunter’s Point — perhaps 
for hundreds or even thousands of years. While Hunter’s Point does not have 
the architectural complexity of the square and basilica of St. Peter’s, the 
solemnity of ceremonies that have been conducted at the point deserve the 
recognition and respect that is granted to more apparent ceremonial sites. 

Cottage development has been planned for Hunter’s Point, and the 1994 
archaeological investigations were to have been the final opportunity to examine 
its cultural manifestations. Were it not for a technical oversight by the developer, 
the site, including burials, would have been destroyed by now. The concentra- 
tions of objects and features with indisputable supernatural associations signify 
this particular point of land had, and continues to have, tangible spiritual 
significance to the people of the region. Every effort must be made to prevent 
this site and others like it from what still may be inevitable destruction. 

We can’t help but wonder if a grave was disturbed in an area where a 
pioneer cemetery was known to have existed, and if the outline of similar pits 
were visible from the surface, arranged in a clear pattern consistent with 
Euro-Canadian burial practices, would the Registrar insist on digging up more? 
Are Aboriginal cemeteries entitled to less protection because their ancestors 
didn’t bury their loved ones in regular rows, or because they used surface 
offerings rather than headstones to mark their burials? If Ontario law will only 
protect those Aboriginals who conform to Euro-Canadian standards, or those 
cemeteries which Aboriginal people are willing to desecrate, then the govern- 
ment should not expect Aboriginal people to rely on their law to ensure that the 
graves of their ancestors are not disturbed. 

Or, perhaps through education and experience, individuals who imple- 
ment the laws may learn from what has transpired. Prior to the spring of 1994, 
no one from the 20th century — Aboriginal or non-Aboriginal — knew that 
these depressions were graves. The unintentional disturbance of one of these 
features immediately opened the eyes of archaeologists and the people of 
Nawash to their significance. The ‘eyes’ of government, appear to be, also after 
a long sleep, opening — albeit a little more reluctantly. 


Post Script 


On June 24, 1997 at a meeting between provincial government agencies and 
members of the Nawash community, the Nawash Band Council reluctantly 
agreed to permit the limited archaeological investigation of a number of the 
depressions and mounds. On August 7 and 8, 1997, two more burials were 
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encountered. The designation from the Registrar of Cemeteries as to the extent 
of the cemetery is still pending as the post script is written on August 12, 1997. 
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The past ten years have seen a remarkable shift in general attitudes amongst 
most proponents of development projects regarding archaeological resources, 
especially those which represent pre-European-contact cultural occupations. 
Whether this trend towards cultural sensitivity is the result of recent legislation, 
or the influence of post-processual thought, or both, is yet to be determined. 
What has become clear to me, as a consultant archaeologist, is that most 
developers are eager to accommodate the archaeological and cultural resources 
within a given study area. In fact, recognizing the cultural affiliation of local 
people to the archaeological evidence is proving to be a smart way to do 
business. By acknowledging the continuity of land use in a specific area which 
extends to the pre-European past, a past which is only evidenced by the 
archaeological record and oral tradition, the doors to many communities have 
opened, albeit with some occasional hesitation. However, the dialogue which 
has resulted from numerous projects is exciting and rewarding and the informa- 
tion which is processed into knowledge adds to the wisdom which can be used 
in later decision-making. 

The acceptance by project developers of certain sites as sacred, however, 
appears to be limited to those which exhibit physical qualifications. In other 


* Virginia Petch is a consultant archaeologist working with Northern Lights Heritage Services 
in Winnipeg, Manitoba. 
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words, the symbolic worth of a featureless site is difficult to translate into a 
concrete valuation, and is often passed off as sentiment. This could be viewed 
as an ethical dilemma for the archaeologist trained as an anthropologist, espe- 
cially if the developer is the one paying for the Environmental and Heritage 
Resource Impact Assessment (EIA & HRIA). However, methodologies have 
developed and continue to evolve which, although far from perfect, provide 
sound scientific data and cross-cultural exchange. The research strategy I use is 
holistic in nature. I draw from a number of disciplines, including the wisdom of 
the elders. 

Archaeologists, for a number of years, have been concerned with the rift 
that has existed between them and the Aboriginal community. Given that 
archaeological interpretation is ideologically charged, it has become evident 
that interpretation may be biased in favor of what the archaeologist believes 
significant. The Canadian Association of Archaeology, after much deliberation 
and consultation with First Nations communities, prepared a Statement for 
Ethical Conduct Pertaining to Aboriginal Peoples. With regard to Sacred Sites 
and Places, three principles of ethics are described: 


1. To recognize and respect the spiritual bond that exists between Abo- 
riginal peoples and special places and features on the landscape. 

2. To acknowledge the cultural significance of human remains and as- 
sociated objects to Aboriginal peoples. 

3. To respect protocols governing the investigation, removal, curation 
and re-burial of human remains and associated objects. 


These principles, in addition to provincial legislation, provide a guide to 
professional behavior for both the archaeologist and proponent. These principles 
of ethics, as well as others set forth by, for example, the Society for Applied 
Anthropology, form the foundation of sound and respectable research. They 
provide a measure of security for communities that are dealing with a variety of 
other pressing issues. As van Willigen stated “...we need to communicate, to the 
public, anthropological knowledge which will be useful to them and provide 
positive influences on their lives” (van Willigen 1986:56). With legislation, 
communities know that there is a certain protocol which must be followed in 
order to obtain licensing, and mitigative measures are described. 

In the early years after legislation, the environmental and heritage re- 
source impact assessment process was regarded with some trepidation by both 
proponent and major stake-holders, namely the community residents which 
were affected by development. The HRIA process was seen by developers as 
an obstacle to project completion, mitigation measures were seen only in terms 
of dollars and archaeologists were generally feared by developers as “power 
mongers” who could shut down operations at the snap of a finger. First Nation 
and other Aboriginal communities regarded archaeologists as “grave robbers” 
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who were more interested in artifacts than in the ancient people they represented. 
Archaeologists who were hired by developers were accused of working only in 
the interests of the company with little regard for the people. Perhaps the 
archaeology of the past is partly to blame for these misunderstandings. In many 
cases, the archaeologist did slip in to a study area without ever making contact 
with the local residents. There was cause for concern, a level of distrust, and a 
stereotypic image of what archaeologists were, based on past experiences. 
Heritage and sacred objects were removed and deposited in museums and 
university laboratories, and this caused a sense of grief and loss amongst many 
of the elders. As one elder told me, “‘these objects that were made in the past by 
our ancestors, they’re sacred, they contain power for our community. Many of 
these things have been taken from us and the power has left our community”. 
This particular elder went on to explain that the land was, and is, like a bank. 
When he needed “money”, i.e., resources necessary for everyday living, he 
would go to the bush, to the water and take what he needed. Only that which 
was necessary was taken, no more. There was no overdraft, because if you took 
too much, there might not be anything left for the next time. 

Given this preconceived idea of archaeology, how then, can archaeolo- 
gists help bridge the gap between the proponent of development and the sacred 
sites and objects of a community? Legislation alone will not change personal 
attitudes. Now, more than in the past, there is an urgent need for dialogue, 
cooperation and understanding. Archaeologists, over the past 15 years or so, 
have come to recognize some of the shortcomings of the discipline and continue 
to make important changes in their mode of operation towards a holistic 
approach. The human element has been re-introduced. I see the role of the 
archaeologist in development projects as one of cultural broker — a person who 
assists in bridging the cultural gap between the developer and the local commu- 
nity. This is a proactive approach, borrowed from applied anthropology, and it 
works. 

Initially, there is no easy way of convincing a large corporate group that 
a certain area 1s sacred. There is often little time for abstractions, when the nature 
of the business is making money; and if past projects have damaged or disturbed 
a particular site, the community may demand recognition of, and compensation 
for, past wrong-doings. The proponent may not be willing to accept the com- 
munity’s definition of sacred, let alone admit fault for past errors, or rectify the 
problem. 

Here, I share some of my experiences as an archaeologist and an applied 
anthropologist, with regard to assisting the proponents of large and small scale 
projects towards an understanding and respect for traditional sacred sites. First 
it is important to understand how close one of the most sacred sites in Canada 
came to being destroyed. This site is one with which many of us in Manitoba 
are familiar, the Tie Creek Petroforms — Manito Ahbee, located at Whiteshell 
Provincial Park. The site is located at the heart of the Shield on a large bedrock 
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plateau that commands respect. Less than a decade ago, the site was considered 
for commercial resource extraction. Fortunately, archaeologists, provincial and 
museum authorities, and local First Nation communities were able to provide 
the information needed to put a halt to any ideas of rock quarrying and the 
ultimate destruction of one of the most important sacred sites in Canada. A 
remarkable dialogue resulted between the various departments of government 
and the local First Nation communities. The Three Fires Society provided an 
Anishinabe understanding of the petroforms, Katherine Pettipas provided an 
ethnographic commentary, and archaeologists provided supporting technical 
data, demonstrating that traditional and western knowledge can work together 
for a common cause. There can be little doubt that this site is both ancient and 
sacred. The configuration and magnitude of the features within the sacred site 
are powerful. This is a site that even the most hard-nosed engineer would agree 
to have a special quality. 

The problem, and often frustration, of working with sacred sites and lands 
is that no one believes you. The definition of sacred is personal. It varies from 
between cultural groups and even within cultural settings. From a western point 
of view, many developers do not understand the intimacy and emotion that First 
Nation people have with the land. The land is sacred. From a western perspec- 
tive, sacredness is assigned to cathedrals, neat cemeteries, and the Bible, things 
that are grossly visible and tangible. This, of course, is not to say that all 
participants in western culture view sacredness in this light. This is just an 
attempt to illustrate the differences in enculturation, and how we perceive and 
interpret our surroundings. 

Although I have been an archaeologist for 15 years and usually use 
participatory action methodology, only a few years ago I became aware of a 
need for more dialogue between proponents and communities regarding their 
archaeological and heritage resources. This consultation was required before 
the archaeologist went into the field to examine a study area. First Nation and 
Aboriginal communities had to be part of the project initiation and planning 
process. 

For example, I was retained as an archaeologist to conduct a HRIA for a 
hydro-electric transmission line in northern Manitoba. My request to attend 
community meetings along with the proponent’s staff of engineers and planners, 
was met with initial hesitation, followed by inclusion. It was a relief to me, and 
very amusing to the elders in the room, that when the community’s resource 
officer introduced me as an archaeologist, I was referred to in Cree, as a gopher, 
or one who likes to dig in the earth, rather than a grave robber. 

After the meeting, one of the woman councillors said to me that it was the 
first time the elders had listened to a woman. Being naive, I hadn’t considered 
any gender barriers. I had a story to tell, one that had many gaps, and I wanted 
to share my information with the community and I needed to have community 
members help me fill in some of these gaps. I requested the assistance of a 
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community member to work with me in showing the elders and other community 
members, through the use of 1:50000 NTS maps, what I knew existed in the way 
of archaeological sites in the area; and through predictive modelling, areas 
where I thought there might be sites. I also needed to know the general locations 
of sacred sites and plant gathering areas so that the proposed transmission line 
could avoid these areas. 

A series of audio-taped oral history interviews were conducted in which 
the elders were asked questions related to their specific knowledge and under- 
standing of sacred and other types of sites in the study area. 

Out of this series of interviews, several areas to avoid were noted. This 
was included in my list of recommendations to the proponent and the sites were 
avoided. One site, which was not considered a sacred site by the elders and 
community members, but which had a long local history of land-use, was 
identified, both at the community level, and during field survey. The site, 
because of its location, would be impacted by the transmission line construction. 
It was recommended that the line be moved 100m to the east in order to avoid 
this site. However, the cost of doing so was considered too high, and the 
alternative was to remove the site. Archaeological excavation took place with 
my community assistant working alongside me. The site, which turned out to 
be multi component, had at its lowest cultural strata, a pre-European-contact 
ceramic workshop. As well as identifying pot sherds assigned to early Cree 
culture, fragments of unfired clay and a large hearth were recovered. My 
co-worker was amazed at the pottery. He didn’t believe that his people could 
have made such exquisite pots, and he was excited to think that these might be 
the manufacture of his wife’s direct ancestors, because her parents, grandpar- 
ents, and great grandparents had all camped, hunted, and fished at this location. 
The rest of the archaeological record confirmed this continuity of land-use. 

The project could have ended with the artifacts being packed up, taken to 
Winnipeg, and stored in some basement. However, the people in the community 
had invited me into their homes and shared their knowledge with me and I 
needed to give something back besides a boring, technical report and copies of 
the taped interviews. I approached the proponent with an idea to develop two 
displays. The display cases were designed and constructed by the proponent 
using a combination of wood frame and plexi-glass. A replica ceramic vessel 
was constructed, based on the fragments we had uncovered during excavation. 
The second display consisted of a cross-section of part of the unit which had 
yielded the most cultural information. The various soil levels were recon- 
structed, and the artifacts returned to their appropriate location within the 
display. This information was based on the detailed field notes taken during the 
archaeological excavation. The proponent was pleased. The replication and 
construction of the Native ceramic vessel provided a tangible link with the past. 
The First Nation community was delighted because it reinforced what they knew 
all along, that their people had occupied the area for hundreds of years. The 
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displays were presented to the community to remind both young and old of their 
ancient heritage. Manitoba Hydro later won the Canadian Federation for the 
Humanities Award for the best corporate project. 

In another example, I was hired by a First Nation community to survey a 
historic cemetery, which during the early part of this century had been subject 
to the ravages of “treasure hunters”. The cemetery was situated on City of 
Winnipeg property near the water intake at Waugh, Manitoba. The area had 
been desecrated over the years, not only by Sunday picnickers searching for 
curiosities, but also by gravel testing operations. The site was pocked with holes. 
The historical maps indicated a European configuration for the cemetery, 
however, elders in the community remembered some graves were more in 
keeping with traditional values and orientation. During the initial meetings, I 
sensed growing frustration and impatience. What did the community want? 
What did the City want? Because I had to rely on the City of Winnipeg for 
transportation to the site, I had to maintain a fairly close contact with the 
engineer in charge. I suggested that at the first meeting with the Band, the 
engineer could take some tobacco and present it to the elders as a token of good 
will. The elder who was the spokesperson stood up and very gently and quietly 
thanked the man, saying that this was the first time that their tradition had been 
recognized by the City of Winnipeg. The rest of the meeting was so successful, 
that after all the business was done, everyone sat around amazed that so much 
had been accomplished. 

The question of boundaries had been raised by the City workers, who were 
concerned about maintenance and protection of the cemetery. The decision was 
left to the elders who explained that fences were not appropriate and were not 
in keeping with their philosophy since all the land was sacred. I had identified 
two large rocks in the ground which may have represented an entrance into the 
sacred area. However, not enough information was available to confirm this. 
The elders decided that signage at the four corners identifying this area as sacred 
was appropriate. This was respected by the City, which provided the funding 
for construction of the signs. 

The last experience I want to share with you is still on-going. The Star 
Mound or Nebogwawin Butte, in southern Manitoba contains an ancient effigy 
and burial mounds. The site was first excavated by W.B. Nickerson in 1914 as 
part of the National Museum of Canada’s survey of Aboriginal mounds in 
southern Manitoba. Chris Vickers and Boyd Wettlaufer both visited the site at 
later dates. In 1967, as part of a centennial project, the local village moved an 
old one-room school house to the top of the hill near the effigy mound. Today 
a flagpole and Geodetic Survey of Canada marker are located in the centre of 
the effigy mound. The Star Mound Historical Society has requested that Star 
Mound be designated as a provincial Heritage Site, and this request was passed 
on the Archaeology and Native Heritage Committee, of which I am a member, 
for review. The Committee agreed that this was not an issue that they could 
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decide on by themselves, and so a group of elders from several reserves were 
asked for advice. The committee and the elders visited Star Mound and met with 
some members of the Historical Society. They were distraught about the 
schoolhouse being located on an ancient sacred site (there had been little 
information available to the Historical Society in the past). It was decided that 
the elders would take the information they had received home to the reserves, 
discuss the issue with some of the other elders and present their information and 
recommendations to the Committee. 

The issue is much more involved than what I have presented, but it 
illustrates the fact that ancient sacred sites are often unwittingly destroyed and 
desecrated through lack of information. The outcome of this project remains to 
be seen. There is definitely more work that needs to be done to educate people 
about those who went before us. 

One method I use for helping the proponent and construction crews 
understand and recognize the ancient record is through informal workshops 
regarding the archaeological evidence that they may encounter during sub-sur- 
face construction or bush clearing. By providing information prior to construc- 
tion, many destructive situations are avoided. For example, during a natural gas 
project, we identified a buffalo rubbing stone which was adjacent to the 
proposed pipeline route. Photographs were passed around to the construction 
crew workers and the purpose of the rock explained. Later, several workers 
stated that they actually saw the stone and recalled seeing these before, but didn’t 
know what they were. Dialogue and participation are two very important 
processes which need to be part of convincing the proponent or developer that 
a site is sacred. This can be done in a quiet, practical manner with no fanfare 
and no hidden agendas. Honesty is the best policy and I believe that this 
old-fashioned method still works. 
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Design for The 
Forks Plaza 


Garry Hilderman and 
James Thomas’ 


Once in his life a man ought to concentrate his mind upon the remembered 
earth, I believe. He ought to give himself up to a particular landscape in 
his experience, to look at it from as many angles as he can, to wonder 
about it, to dwell upon it. He ought to imagine that he touches it with his 
hands at every season and listens to the sounds that are made upon it. He 
ought to imagine the creatures there and all the faintest motions of the 
wind. He ought to recollect the glare of noon and all the colours of the 
dawn and dusk. (Momaday 1969). 


The confluence of the Red and Assiniboine Rivers, commonly known as The 
Forks, has been used by First Nations, Métis, and non-Aboriginal peoples as a 
meeting place with important significance. Since time immemorial people have 
congregated here for spiritual, economic, social, and physical purposes. The 
Forks, a legacy of glaciation and thousands of years of human occupation, is 
arguably the most important historic site in Western Canada. This site is located 
in the heart of Winnipeg and was recently developed in a manner that showed 
respect to the traditional ways it was used. The development included space for 
cultural and shopping activities. Our decisions today regarding its use will say 
much about current community values and attitudes to future generations of 
users. The Forks at large and The Forks Plaza in particular should demonstrate 
high standards of excellence and in a profound way demonstrate the importance 
we give to the historic use of this sacred site by Métis, First Nations, Settlers, 
and others. 

The Forks Plaza site represents the centre of “The Forks”. Its proximity 
to the present junction of the two rivers; its proximity to the future south point 
Aboriginal Cultural Centre; its proximity to the Market and Children’s Museum 


* Garry Hilderman and James Thomas are principals with Hilderman Thomas Frank Cram & 
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(both important visitor destinations) and its location as the beginning of the 
Portage Overland Trail give it special significance within “The Forks”. 

Looking at the North American Continent, The Forks Plaza site is the 
junction of water based travel routes that bisect the continent in all compass 
directions; from the Gulf of Mexico to Hudson Bay; from the Rocky Mountains 
to the Atlantic Ocean. It is no wonder that the junction of the Red and 
Assiniboine Rivers has been a meeting place for thousands of years. 

The design challenge for The Forks Plaza was to create a physical entity 
that gives this site definition and status as a sacred place. What should the 
physical expression of this important site be? What special characteristics, what 
symbols and what activities will make the Forks Plaza be and remain, the “heart 
of The Forks’? 


Design Concept 


People have gathered regularly at The Forks for at least 9,000 years. Only 250 
years ago LaVerendrye introduced Europe to The Forks. One hundred years ago 
the railroad arrived and technology began to accelerate our separation from the 
natural world around us. During most of our lives we are buffered from natural 
forces by technology. Sophisticated transportation, thermostatically controlled 
heat and air conditioning, food processed and plastic wrapped, floodways and 
storm drainage systems that deal with almost all rains; are among a few 
examples of technical devices that separate us from dynamic nature. 
The Forks Plaza project at the heart of The Forks represents an opportunity to: 
— remind ourselves and future generations of the long human history at 
this site; 
— put us back in touch with the dynamics and phenomena of the natural 
forces around us; earth, water, climate, seasonal change, and the solar 
system. 


Proposed Development 


Two distinct places were created; a cobble surfaced plaza for vehicular function 
and festival activities and a sacred place that reminds us of the natural forces 
which control and guide life’s rhythms. The plaza was paved with historic 
sandstone cobbles which are remnants from early railroad activities at The 
Forks. It has a cul-de-sac termination at the historic “Portage Trail’. It provides 
visitor drop-off by bus and car, service to the Children’s Museum and Johnston 
Terminal, and a large plaza that can be closed to vehicular traffic for special 
functions such as the annual Children’s Festival. 

The sacred place is located at the junction of the Red and Assiniboine 
Rivers. It is a space 60 metres in diameter formed by excavating a shallow bowl 
2.5 metres deep, removing the fill deposited over the last 100 years. This allows 
us to stand on earth that was walked upon 3,000 years ago. The bowl is grass 
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lined and at its lowest point is a stone medallion, geometrically scribed to sunrise 
and sunsets of the spring and fall equinox and summer and winter solstice. ‘The 
15 metre diameter medallion is surrounded with an annual flower plantation 
symbolizing the richness and vulnerability of “Mother Earth”. Emanating from 
the medallion are four search lights which create a tower of light marking this 
place from other locations in The Forks and beyond. 

The perimeter of the bowl is demarcated with large sandstone monoliths 
aligned with true north and solstice and equinox sunrises and sunsets. The stone 
monoliths support soaring arches of stainless steel tubing which serve as 
sighting devices for naked eye astronomy and are crafted to make sound when 
winds of certain speed and direction pass through them. These stainless steel 
astronomical pointers house a high technology sound and light system to be used 
for the enhancement of performances staged on the central medallion. 

It is proposed that a trench be constructed through the river embankment 
on the true north south axis. This sight line would focus on the tip of the “South 
Point’, the exact junction of the Red and Assiniboine Rivers and making the 
rivers visible from the cobbled plaza. Looking northward up the trench from the 
river edge promenade, a 5 metre high object directly in front of the entrance to 
the Children’s Museum would be visible. This slice through the river embank- 
ment would symbolically and visually tie the water junction of the Red and 
Assiniboine to the ceremonial bow] and the upland plaza. It would also provide 
a gently ramped pedestrian connection of the bottom of the bowl to the 
promenade, and in the winter to the skating and ski trails on the river. The bowl 
in the winter would contain a bonfire and be used as a sheltered open air meeting 
place. 


Conclusion 


The ceremonial bowl of no single or obvious function, is a reminder of our 
relationship with nature, a place to gather, a place where the poetic side of our 
natures can be comfortable and where the “little people” who some believe once 
lived in the riverbanks at The Forks can be talked about and perhaps seen again. 
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VI. LEGAL 
STRATEGIES FOR 
PROTECTION 


Aboriginal peoples view all land as sacred and share 
the responsibility to protect land for specific uses. 
Innovative legal strategies are used as tools to imple- 
ment these responsibilities. In this section, Rodney 
Bobbiwash underlines the need to understand and 
include First Nations world views on the sacredness 
of land when making decisions about the land. Russel 
Barsh discusses the importance of using international 
support from organizations such as the United Na- 
tions and the World Heritage Committee to protect 
Sacred Lands. Ward Churchill introduces controver- 
sial “extra-legal” strategies used by communities to 
reclaim their rights to what had become the Black 
Hills National Forest. Natalie Oman concludes this 
section with a summary and analysis of legal strate- 
gies related to Aboriginal titles and rights, including 
the importance of recognizing First Nations law as a 
legitimate part of Canadian law. 


The Sacred and 
the Profane: 
Indigenous Lands 
and State Policy 


Rodney Bobiwash’ 


In 1805 Chief Golden Eagle, speaking for the Chiefs of the Mississaugas in 
Southern Ontario, complained to the Indian Department. 


...while Colonel Butler was our Father we were told our Father the King 
wanted some land for his people it was some time before we sold it, but 
when we found out it was wanted by the King to settle his people on it, 
whom we were told would be of great use to us, we granted it accordingly, 
Father — we have not found this so, as the inhabitants drive us away 
instead of helping us, and we want to know why we are served in this 
manner...Colonel Butler told us the farmers would help us, but instead of 
doing so when we encamp on the shore they drive us off and shoot our 
Dogs and never give us any assistance as was promised to our old Chiefs 
(Smith 1987). 


This complaint was in no way an isolated or solitary occurrence but 
mirrored a pattern that had been established from before the time of Pontiac’s 
resistance in the Southern Great Lakes in the 1760's. It was repeated at the Indian 
Lands Council held at York Garrison by the Mississaugas in 1820, and devel- 
oped as the central concern within the United Indian Movement that developed 
in Ontario in the early twentieth century. 

Since the ‘Indian summer’ of 1990, Canadians have turned their attention 
to the issue of Sacred Lands and the possessory claims of Indian peoples to those 
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lands. Other incidents following Oka, like the standoff at Gustafsen Lake in 
British Columbia and the police invasion of Stoney Point in the summer of 1995, 
which resulted in the killing of a Native protestor by the Ontario Provincial 
Police, have forced Canadians to reconsider notions of “peace, order and good 
government” and the response of the liberal democratic state to its most disad- 
vantaged citizens. Although most Canadians might not be able to articulate it, 
the notion of individual rights and equalities (itself based in feudal notions of 
land tenure and privilege) which is foundational to social order within the liberal 
democratic state, was being challenged by Indigenous nations and peoples. The 
only response the state is left with is violent repression, given the failure of state 
sanctioned processes like the specific and comprehensive lands claims proc- 
esses, and the inability on the part of the state to define Aboriginal rights. In the 
eyes of the Euro-Canadian public the issue is further complicated by the sympa- 
thetic understandings many Canadians are striving for as regards Aboriginal 
people. The confusion becomes expressed in contradictory statements about 
support for Native rights but not support of the rights to claim, express or defend 
those rights in any extralegal fashion even when it is has been clearly demon- 
strated that state-sanctioned processes have not worked and will not work. 


Rise of Indian Militancy 


There are several observations to be made about the rise of Indian militancy in 
defense of sacred lands in Canada as exemplified by confrontations like Oka, 
Gustafsen Lake, and Ipperwash. The first of these is that this is not a pattern 
which is confined to relations between the Canadian state and Indian people in 
Canada. Since 1990 there have been many of these flashpoints around the world 
and indications that the Fourth World is developing a discourse with the state 
which is more rigid, less compromising and is in some ways implacable and that 
this discourse is rooted firmly within ‘identity politics’ and the development of 
an internationalist Indigenous agenda. The focus has in many cases shifted from 
Indigenous peoples using international legal instruments like the World Court 
and various United Nations bodies to seek redress and embarrass state bodies 
into fulfilling their moral obligations to Indigenous people, to Indigenous 
peoples using international forums to organize support amongst themselves, 
devise strategies of resistance, and network for communications purposes. The 
recent walk out of Indigenous peoples from the United Nations Working Group 
on Indigenous People in Geneva illustrates this. In a statement issued by the 
Indigenous Peoples Caucus on October 22, 1996 the caucus said: 


Mr. Chairman, in the delivery of this statement I wish to make it clear that 
our presence here must not be construed as either legitimizing or consent- 
ing to the process adopted by the Inter-sessional working group...Funda- 
mental to any partnership is the acceptance that each party may have 
different processes with their own inherent value...if states found (the) 
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process burdensome, inconvenient or time consuming then that is the 
reality involved in any meaningful partnership. For centuries, Indigenous 
Peoples have had to accept or adapt to the processes laid down by colonial 
states or institutions. We now ask states to recognize and respect the 
values and practices by which Indigenous Peoples make decisions...we 
wish to restate that we will not engage in any dialogue which attempts to 
dilute the Draft Declaration...participation should be understood not 
merely as our ability to make statements or interventions, but must also 
include our full participation as partners in the decision-making authority 
of this body (United Nations Working Group 1996). 


The frustration shown in Geneva by Indigenous people and the refusal to 
participate in the process on any terms but those that respect Indigenous process 
reveals the formation of a set of values and behaviours that identify an interna- 
tional Indigenous identity. To dismiss the Indigenous Peoples Caucus refusal 
as acynical political ploy is not just wrong, it further reinforces the disenchant- 
ment and disempowerment that leads to confrontation not only in Canada but 
in places like Chiapas, among the Maori in New Zealand, and in any number of 
other states where Fourth World nations are in conflict with the state over land. 

Recent conflicts in Canada between Native people and the state over the 
land share several characteristics beyond the extreme use of police violence in 
their suppression (at least in the best known of these; Oka, Gustafsen Lake, and 
Ipperwash). All of these conflicts were “sacredized’’, that is they were seen as 
sacred struggles, regardless of the historical or cultural circumstances surround- 
ing the specific piece of land being defended. In the case of Oka, the Pines were 
characterized as a burial ground, yet that land had been used as a picnic area for 
generations and the Mohawks of Oka had no contiguous claim to the land which 
had originally been the traditional homeland of the Algonquin people — 
although the Mohawks have occupied this land for several generations. At 
Gustafsen Lake there was no local tradition of Sundance at the site under 
dispute. The site was not known or regarded by local Native people as a sacred 
site but became sacred through its recent use as a site for the Sundance Lodge 
and through the visions of the leader of that lodge. In the case of Stoney Point 
(Ipperwash) the area under dispute was land that had originally been alienated 
from the Stoney point Anishnabai by the federal government to build an army 
base (Camp Ipperwash) and the people had been removed to the Kettle Point 
First Nation. What is of interest here is not the struggle for relocation to their 
original territories, or even the tragedy of the killing of Dudley George, but that 
the positions taken by the Stoney Point people were almost exclusively ex- 
pressed in terms of spirituality or sacredness of both the struggle and the land. 
The announcement by the Minister of Indian Affairs Ron Irwin that there was 
documented evidence of the existence of a burial ground on the site only added 
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to the assertion, it did not prove it — the Anishnabai in the camp already took 
this as a matter of faith. 


Definition of Sacredness 


Given the above, then, crucial questions arise as to the definition of sacredness 
and of Sacred Lands. Within the Indian worldview all land is sacred. Most Indian 
people refer to the land as Mother Earth meaning not only the sustenance that 
is derived from it but the relationship of nurture, care and love that characterizes 
the relationship of Indian nations with specific areas of land. Some Indian 
people, i.e., the Navajo, believe that their existence as people is dependent upon 
their continuing occupation of a specific geographic area bound by the four 
sacred mountains. When Europeans arrived in Turtle Island (North America) 
they were fully concerned with mapping the boundaries of the natural world, 
taking the features of the outer world and framing them within the confines of 
cartography. This is a fetish they are still obsessed with as revealed by the recent 
popular and scientific interest in space probes, Mars and intergalactic travel. 
Native people were at the time of contact with Europeans already intimately 
familiar with the features of the lands they inhabited and had devised a series 
of mnemonic devices which were dependant on an interplay between the spirit 
of the individual and a knowledge of the outer world — these devices included 
songs, stories and pictures which formed maps of the soul and created in- 
nerscapes of understanding, situated within specific natural features of the 
landscape or outerscape. The misunderstandings between the travellers of outer 
Space (Europeans) and the travellers of inner space (Aboriginal people) were 
replicated throughout the colonial world and persist today. 


Concepts of Land Ownership and Sacredness 


If all of land is sacred then where is the question of Sacred Lands left? What 
distinguishes some places on the land from other places on the land is that some 
places, by virtue of their use, (1.e., burial sites or ceremonial sites), their 
geological significance, their importance within the cosmography of a Native 
group (their cultural significance) or their use by animals (1.e., breeding 
grounds), bear different sets of responsibilities than other places. If it is given 
to a community or an individual to protect a particular site due to one of the 
above reasons, to restrict access, or to use that site in a particular (ritual) manner 
at particular times, and if all of life for Indigenous people is to be defined as the 
carrying out of responsibility, to be denied the ability to carry out these 
responsibilities is to set a causal chain in motion which will result in the lack of 
well-being and perhaps destruction of that community or individual. Vine 
Deloria Jr. has made the point: 
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Within the western context we are always inclined to see land as a 
commodity and think first of its ownership; in contrast, the traditional 
Indian understanding of land focuses on its use, and the duties people 
assume when they come to occupy it. When an Indian thinks about 
traditional lands he always talks about what the people did there, the 
animals who lived there and how the people related to them, the seasons 
of the year and how people responded to the changes, the manner in which 
the tribe acquired possession of the area, and the ceremonial functions it 
was required to perform to remain worthy of living there (Deloria 1972). 


If the point of misunderstanding is land ownership, the gap widens as 
Indigenous people realize that in reality nobody owns the land but we are all 
owned by the land. The arrogance that derives from land ownership leads to a 
plethora of abusive behaviours towards the land, and while the desecration of 
Native ceremonial sites is worse than deplorable, the isolation of that particular 
desecration obscures the overall despoiling of the land by industrial societies 
addicted to luxury and excess. 


Anti-Indian Movements 


What then is the utility of the concept of sacredness and why do Native people 
use it? The first use of the concept is to provide an avenue of understanding, a 
means of dialogue, between Native people and non-Native people. While the 
confluence of understanding may be imperfect and the need for cultural inter- 
pretation high (on either side), all human beings have an understanding of the 
sacred, or at least the spiritual. The concept is one which allows people to talk 
together with some empathy. The second use that Indigenous people have made 
of it is as a defining construct within the formulation of Indigenous identity. In 
this, reclamation of Sacred Lands becomes a metaphor for reclamation of an 
Indigenous space and moral authority within the modern nation state. 

In the conflicts being used as examples in this paper, it is notable that each 
has resulted in the catalyzing of a homegrown racist anti-Indian movement 
which has worked in concert with a reactionary agenda on the part of the state 
to assert hegemony over Indian lands. One thing that is said in Canada is that 
Indians have rights as long as they do not try to exercise them. In the case of 
Oka, local residents vented their frustrations at the inconvenience caused by the 
blockading of the Mercier Bridge by joining with members of extremist hate 
groups in a campaign of harassment and intimidation of the residents at 
Kahnasetake. The Montreal chapter of the Ku Klux Klan organized anti-Indian 
sentiment, worked as provocateurs at anti-Indian demonstrations (including one 
where heavy stones were dropped from a bridge onto the cars of Mohawk people 
fleeing the reserve, resulting in the death of an elderly Mohawk man), and even 
offered their services to the Sureté Québec to ‘clean up the situation’. The Klan 
played heavily upon nationalist sentiments to exploit an enduring legacy of 
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racism towards Aboriginal people in Quebec. At the same time the Klan was 
networking heavily with fellow travellers from right-wing think tanks and with 
other extremist groups like Toronto’s Heritage Front to create the conditions for 
the development of a nationally-based anti-Indian organization in Canada based 
upon the development of groups like S-Spawn, Stop Treaty Abuse (STA) and 
Protect American Rights and Resources (PARR) in the U.S. 

At Gustafsen Lake, this strategy came to fruition with the formation first 
of a blatantly anti-Indian group with the acronym C.A.N.T., Canadians Against 
Native Terrorism. This group transformed into BC-Fire (British Columbians for 
Individual Rights and Equality). These groups advocated “equal rights for all 
citizens” arguing that treaty and Aboriginal rights were discriminatory in that 
they conferred special privileges upon Indians that other Canadians did not have. 

In Ipperwash, local land owners formed a branch of FIRE called ON-FIRE 
(Ontarians for Individual Rights and Equality) in response to the events at 
Stoney Point in September 1995. The initial meeting held in Thedford attracted 
1,000 people, primarily cottage owners, local farmers, residents of the surround- 
ing towns of Bosanquot, Grand Bend and Forest, and anglers and hunters. The 
leadership and main organizers of the group were and are primarily Reform 
Party and Progressive Conservative Party activists. While organizers of the 
initial meeting were quick to state up front that the group was not anti-Indian, 
it was noted by one member that “if the organizers had said ‘Lets get the Indians’ 
the place would have emptied in a minute.” 

Shortly after the meeting in Thedford, another chapter of ON-FIRE was 
formed in Owen Sound which has been the site of an incredible war of 
harassment against Native fishermen trying to exercise their right to fish. The 
aim of On-Fire is the opposition to Native land rights and the exercise of treaty 
and constitutionally-protected Aboriginal rights. Like the anglers and hunters, 
the ON-FIRE group are quick to claim the morality of the majority as their sole 
preserve. They use terms like “no special rights”, “All Ontarians are equal” to 
foment an agenda rife with hatred and ignorance. They play upon the legitimate 
fears of uninformed people and the paranoia created by government obfuscation 
in land claims dealings with First Nations people. The agenda of these groups 
is not driven by a thirst for equality but by a biased and racialized view of Indian 
people not unlike that promoted by groups like Toronto’s neo-nazi group, The 
Heritage Front. Both southwestern Ontario and the Bruce Peninsula have been 
areas of long-term recruitment by hate groups such as the Heritage Front, the 
Church of the Creator, and the Ku Klux Klan. Grand Bend is a short drive from 
the home of long-time nazi activist Martin Weiche just outside of London, and 
the Heritage Front has boasted a local chapter in Owen Sound for at least four 
years. When asked if people in his organization were active in organizing groups 
like ON-Fire, Heritage Front founder Wolfgang Droege would only admit “I 
have friends in these groups who tell me things.” 
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On August 5, 1995 Yolanda Jones, a member of the Cape Croker First 
Nation was assaulted by a group of anglers and hunters in the Owen Sound 
Farmer’s Market while selling fish to support herself and her children. Though 
defended by a small group of non-Native supporters who had been hastily 
assembled to support her, the protest ended when the anglers hurled a bucket of 
rotting fish guts at her. It should be noted that the local Progressive-Conservative 
Member of Provincial Parliament, Bill Murdoch, was amongst the protestors 
involved in the assault on Yolanda Jones. The irony of this situation is that in 
the Jones-Nadjiwon decision handed down by Judge Fairgreaves in 1992, the 
courts recognized that the Chippewas of Nawash and Saugeen had a right to 
continue to exercise their fishing rights in Georgian Bay. Tory MPP Murdoch 
defended his actions and participation in the melée as an expression of his 
opinion and has yet to be disciplined in any manner by his government, despite 
the fact that harassment, intimidation and assault are all criminal offenses. 

When Native people talk about access to land they are talking about the 
right to access those lands for resource harvesting and a number of other 
activities. In treaties from the 1850’s onward, Indian people understood that 
they would continue to have access to their traditional lands beyond reserve 
boundaries for the purposes of hunting, trapping, fishing, and other forms of 
resource harvesting. The restrictions placed upon these lands and Indian access 
to these clearly articulates the condition of internal exile within their own lands 
that Indian people live under. In the example of Ontario, it is clear that the lines 
have been drawn between Native resource users and the government backed by 
a cabal of anglers and hunters groups, big business, so-called conservation 
groups, and right-wing organizers. As Native people seek to exercise their rights 
under Section 35 of the Constitution to harvest fish and game for personal and 
commercial use, they are arrested by Conservation officers and physically 
attacked by rednecks: their nets are cut, their boats are sunk, their houses shot 
at, and their children victimized by violence. It is clear that in Ontario, Native 
rights are only allowed to exist if they are not exercised. The pattern of 
intimidation and violence against Native people exercising their rights is rein- 
forced by government policy and procedures and the ‘official party line’ of the 
Tory government of ‘no special rights’. 

This is not surprising, however, as both Mr. Harris (the Premier) and Mr. 
Hodgson (Minister of Natural Resources) have been longstanding members of 
the Ontario Federation of Anglers and Hunters, which has been referred to as 
the best organized and financed hate group in Canada for their anti-Indian 
activity. It was reported in Frank magazine of October 1995, that Speaker of 
the House Al MacLean (former Resource Critic for the Party) has a conviction 
for poaching deer by jacklighting. In a speech given by Mr. Harris, organized 
by the Pembroke Outdoor Sportsmen Club February 10, 1992, Harris stated 
“Native control of the resources is politically motivated and it is a bad move.” 
He went on to talk about how the ‘professionals’ (MNR Conservation Officers) 
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can manage the resource better than Native people who have lived on intimate 
terms with the land from time immemorial, dismissing thousands of years of 
Indigenous knowledge with the cavalier statement that “...responsible resource 
management has nothing to do, nothing to do with race or creed or colour or 
ancestry. What was responsible 200 years ago and made sense 300 years ago 
and 100 years ago and 50 years ago is not what makes sense today.” He finished 
his talk by assuring his friends at OFAH that he would defend them in the 
provincial parliament and ensure that their view was put across — no special 
rights, no special interest groups indeed! 

Later on that same evening Mr. Harris was silent as speaker Phil Morlock 
whipped the crowd into frenzied paranoia with fears about a ‘separate native 
government’, ‘native violence’ and the ‘real agenda’ of the NDP, including 
unfounded allegations of OPP investigations of journalists “ordered by (NDP) 
MNR Deputy Minister George Tough”. Another speaker, Hector Cloutier, then 
took the crowd down the familiar road of more blatant racism with the old 
chestnut of cleanliness being next to godliness with his statement “Many 
reserves, and I say this respectfully, leave a lot to be desired when it comes to 
proper management and cleanliness.” And “The Natives are net consumers 
under the public wealth on a scale that would simply astonish anyone who has 
lived or worked with them.” 

Mr. Harris’ promise to OFAH has been fulfilled with the provincial 
government promptly cancelling all co-management negotiations and plans 
with First Nations currently underway across Ontario upon his assuming office. 
While there is no visible connection between government sponsored anti-Indian 
activity such as Operation Rainbow (a multi-year, multi-million dollar sting 
operation conducted by the Ministry of Natural Resources against Indian people 
on Manitoulin Island), and the violent activities of groups of hatemongers, it is 
obvious that the creation of a climate hostile to Native people in Ontario has 
contributed to the message that in Ontario it is open season on Indians. Among 
the activities recently carried out against Indian people: 


In May of 1994 Gilbert George, a Chippewa from Kettle Point was 
stabbed to death following a dispute over land claims by a white man from 
Owen Sound; 


The summer of 1995 prosecutions continue of Indian people charged 
under Operation Rainbow on Manitoulin Island. Conservation officers, 
acting undercover, used alcohol to provoke offences and violate a number 
of provincial and federal conservation acts to gain convictions; 


The Cape Croker Tugboat D.C. is rammed and sunk and then set on fire 
after being raised again; 
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A Native woman selling fish at the Owen Sound market is harassed, 
intimidated and assaulted by a group of 75 anglers including local Tory 
MPP Bill Murdoch; 


Native fishermen on the Bruce Peninsula setting nets are harassed by 
anglers buzzing them with powerboats and fouling nets; 


Native fishermen on the Bruce Peninsula find nets cut and fishing boats 
destroyed; 


Native children attending school in Owen Sound are terrorized in the 
schoolyard by white bullies; 


Three Native youth in Owen Sound are involved in an altercation with 20 
white men in an argument over fishing rights and are stabbed while the 
police watch from a cruiser twenty feet away failing to intervene or make 
any arrests in the incident. 


As stated earlier in this paper, the organization of a nascent Anti-Indian 
movement in Ontario mirrors the development of the Anti-treaty movement in 
the USA. Groups like S/SPAWN and PARR and STA, which have been heavily 
infiltrated by extremist groups and who were instrumental in the Spear An 
Indian Save A Pickerel campaign in Wisconsin, began in the same fashion and 
exploits the same ignorance and latent racism as ON-FIRE. In his appeal to the 
US Supreme Court, which was overturned in May 1995, Crist the leader of STA 
(Stop Treaty Abuse) protested that his attacks on Indians were not racially 
motivated but rather motivated by his love of pickerel. The Supreme Court 
disagreed and upheld a permanent injunction against Crist and his organization, 
preventing them from harassing Indians. Much of the material used in the 
campaigns in Washington State and Wisconsin has found its way north of the 
border and has turned up not only on the Bruce Peninsula but also from Klan 
sources in Winnipeg and Saskatchewan, in Golden Lake, and in Kenora and 
Dryden. While much of this material is obnoxious and harmful and possibly 
illegal under hate crime provisions and human rights legislation in Canada, it is 
the mainstreaming of the movement that is the most troubling, particularly in 
light of the election of the Progressive Conservative Party in Ontario and the 
rise of the Reform party in Western Canada — both parties have gone on record 
with policy statements opposing a wide range of Native nights and have recently 
made common cause in federal politics. 

In the U.S., Anti-Indian activists have been successful in electing their 
representatives into federal and state legislatures. Senator Slade Gordon has 
taken aim at the Lummi Nation with legislation aimed at destroying their control 
and management of water resources, and sponsored bills aimed at cutting federal 
monies from Indian programs. Senator Larry Pressler, a friend of the South 
Dakota Wildlife Federation, has tried to block return of tribal lands to the Oglala. 
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Representative Lorraine Serrati of Wisconsin has worked to block tribal efforts 
at pollution control in favour of big business interests. There are many others 
prominent in their support of the Anti-Indian Movement but it is the strategy of 
political influence being implemented in Ontario and Canada today which is of 
more concern than the individuals. 


Conclusion 


The Reform Party’s position on land claims, the wholesale targeting of Native 
programs for budgetary cutbacks by the Conservative government in Ontario, 
refusal to negotiate land claims or resource co-management agreements with 
First Nations, and the increased use of police violence against Native protestors 
go hand in hand with the fostering of an explosive environment in which 
violence perpetrated against Indian people goes unchecked and the legitimate 
exercise of Native rights is denied. Shored up by studies and opinions from 
right-wing think tanks like The Mackenzie Institute, The Northern Foundation, 
and the Fraser Institute and supported by their friends in business, the anglers 
and hunters associations, and other right-wing special interest groups, the 
Ontario government is not likely to change direction and is more likely to dig 
in their heels on this issue. The strategy of extremist groups to escalate the 
situation through provoking conflict and the vandalizing of Indian boats and 
nets and disruption of the fishing harvest is likely to be intensified in the next 
short while. 

There are many strategies for Indian people to investigate, but care must 
be taken to assert that the central issue of this struggle is not ‘Sacred Land’ but 
land itself. This is the central struggle in any colonial situation. In framing the 
struggle for Indigenous control of Indigenous lands in the discourse of coloni- 
alism, we are able to identify and articulate clearly the nature of the conflict, the 
source of the conflict, and effective strategies of decolonization. If the discourse 
around the sacredness of land is a useful one for Indian people, and an 
understandable one for non-Native people, it can frame a fruitful and perhaps a 
beneficial dialogue. It must start, though, with a clear discussion on the defini- 
tion of terms and understandings about possessory rights and responsibilities 
tied to the land and a clear understanding on all sides that after all human 
societies have passed on, the land will still be here. 

In conclusion, to quote Vine Deloria once again: 


Some decades ago I attended a burial in a Christian ceremony at Mission, 
South Dakota. After the body was in the grave and the several mourners 
were standing at the grave, an old woman stepped forward and put an 
orange on the grave. The Episcopal priest who had conducted the service 
rushed over and took the orange away, saying ““When do you think the 
departed will come and eat this orange?” One of the Sioux men standing 
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there said, ‘““When the soul comes to smell the flowers.” No one said 
anything after that (Deloria 1995). 
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First Nations should, where possible, research and prepare inventories of sacred 
sites. Most sites are ‘discovered’ inadvertently through activities such as exca- 
vation, preparation of road allowances, and conflict with resource developers 
over logging or mining. Careful and competent historical and anthropological 
research, including the gathering of oral evidence from elders, can identify 
culturally significant sites. Deliberate acquisition strategies can then be em- 
ployed to either acquire or protect such sites for preservation and benefit to 
future generations. 

Generally speaking, these strategies will fall within two broad classes — 
acquisition and protection. The first, and preferred, involves outright acquisition 
of the parcel by a First Nation which gives the First Nation control of the site, 
subject to municipal land use regulation. The second group of strategies, or 
‘protection strategies’ are used when private owners, the province, or Canada 
(in Crown land or National Parks situations) opposes the sale; in these cases the 
First Nation has to rely upon the discretion of another owner to protect the sacred 
site. 


A. Acquisition Strategies 


1. Acquisition as Treaty Land Entitlement 

(TLE) Selections 

All TLE settlements have certain common characteristics. One is that, rather 
than Canada acquiring and delivering the land under treaty to a First Nation, the 


* This paper was prepared by Rhys Jones of the firm of Lofchick, Jones & Associates, with 
research assistance from Doreen Redhead of the Fox Lake First Nation, then an articling student 
of the firm, and Diane Kelly of the Onigaming First Nation, then an associate lawyer with the 
firm. 
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claimant is provided with cash ‘compensation’ for the shortfall in acreage. This 
is calculated with reference to an arbitrary formula presented by Indian Affairs 
negotiators, based on a compromise between their position that an acre owed 
under treaty in, say, 1871 obliges Canada to deliver no more than an acre owed 
today, and the First Nation position that they are owed the acreage plus foregone 
income or lost revenues. The cash ‘compensation’ is paid into a trust of the 
Band’s creation and the trust is then impressed with the duty to acquire the land 
owed by Canada. For those bands which have completed or are in the process 
of completing TLE settlements, it may be prudent to develop a land acquisition 
policy that includes reacquisition of sacred sites and other lands of special 
cultural value to the First Nation. 

In Manitoba, there is now a concluded master, or framework, agreement 
for the settlement of all outstanding TLE claims from 18 bands. Several other 
First Nations have concluded bipartite and tripartite arrangements on their own, 
including Swan Lake, Long Plain, Island Lake, and Roseau River. 

In Manitoba, there are, as yet, no clear indications of the government of 
Manitoba’s position regarding land acquisition by a First Nation under the TLE 
settlements. To date, no one settlement agreement gives a First Nation absolute 
freedom of choice of selection and no one agreement contains an absolute 
commitment that any parcel chosen by the First Nation will be transferred to 
Canada to be set apart as reserve. One, the Roseau TLE settlement, contains a 
‘best efforts’ undertaking by Canada to set apart any parcel chosen by the 
Roseau River Anishinaabe First Nation. In short, even when a First Nation 
purchases a parcel of land because it contains a site of cultural or spiritual 
importance, there is no guarantee in the TLE settlements that Manitoba will 
consent to the transfer of administration and control to Canada — a condition 
precedent to the establishment of a ‘reserve’ under present Canadian govern- 
ment policy. 


2. Acquisition Under Other Unfulfilled 

Treaty Promises 

Many First Nations have valid claims against the government of Canada under 
the specific claims policy Outstanding Business. Canada is inclined to settle 
such claims in the least complicated manner possible. This usually means cash 
settlements. First Nations should be able to negotiate more creative settlement 
models, including the right to acquire additional reserve lands, even in the 
absence of an actual shortfall in a First Nation’s TLE. It should also be possible 
to translate cash settlements into more valuable settlements emphazing reserve 
expansion. For example, the Treaty #1 ‘expansion clause’ claim or the Treaty 
#1 ‘parity’ claim, if validated by Canada or recognized by the courts, would 
help gain control over sacred sites and other lands of cultural importance, as 
opposed to commercial significance. 
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3. Acquisition Under the Additions to 

Reserves Policy 

Until recently, bands did not bank outside the Departmental trust accounts. 
Councils were not given, or were made to believe they did not have, the authority 
to handle band moneys outside the departmental system. Councils, to the extent 
they were given any say in the expenditure of incredibly scarce capital money, 
until very recently had to give unwaivering priority to ameliorating the distress- 
ing and sometimes deadly living conditions on most reserves, including: hous- 
ing, safe potable water supplies, and sewage disposal. In short, until the 1980s, 
few bands in Canada were deliberately land banking for any reason, let alone 
to serve spiritual, aesthetic, or historical objectives. Canada and Canadians have 
not generally had to confront the implications of wealthy First Nation capital 
funds or trusts which have land acquisition as their primary objective. However, 
this trend is becoming more common and is likely to take greater prominence 
in the future, as expanded control by First Nation Governments over the 
management of local resources provides surplus money for discretionary pro- 
jects of this nature. 

Indian and Northern Affairs Canada has a formal policy under which First 
Nations may acquire land on the open market and subsequently convert them 
to ‘reserve’ as defined by the Indian Act. The drawback to the policy is that it 
makes no real provision for the acquisition of land without the consent of the 
province, a consent which is unlikely to be forthcoming when the intended 
acquisition has a competing value of a private, public, or other economic 
interest. When First Nations wish to acquire sacred sites and are unable to pay 
for ongoing costs associated with private ownership (taxes), offers to purchase 
ought to be conditional upon provincial consent to transfer administration and 
control of the parcel to Canada for ‘reserve’ lands. The “Additions to Reserves” 
policy is linked to the Treasury Board Real Property Policy Manual and the 
Federal Real Property Act. Options to purchase privately owned lands may be 
a preferred initial step until the Department gives approval in principle to an 
acquisition. 

Each parcel acquired under the “Additions to Reserves” policy is the 
subject of expensive and intensive site examination for environmental investi- 
gation and clean up. Also, the policy does not overtly include acquisition of 
sacred sites as a legitimate policy justification for acquiring land. These options 
are costly, both in terms of resources and time, not to mention the uphill battle 
a First Nation must endure against competing economic/commercial interests. 
The system is still oppressive and places a very low value on First Nations’ 
interests. 
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4. Purchase in Fee 

First Nations should also consider purchasing land, which includes sacred sites, 
when they are offered for sale on the private market. Local municipalities would 
have to be dealt with regarding taxes, zoning, and other land use regulations. 
However, in some instances there may be no alternatives. Economic questions 
for continuing private ownership will arise, unlike for reserve land. In such 
instances, First Nations will experience ongoing land management and owner- 
ship costs. 


B. Protection Strategies 


5. Employing Caveats and Lis Pendens under 

Provincial Land Title Registration Sytems 

First Nations have utilized registration of caveats and certificates of lis pendens 
under provincial land title registration systems to block the transfer of privately 
owned land or provincial Crown lands. A caveat stops the title transfer until the 
caveat is removed, either by consent of the caveator or by Court order. A 
certificate of lis pendens (pending litigation) is merely a notice to any potential 
transferee of the property that the property may be involved in litigation. A 
certificate of lis pendens does not need to be removed from title prior to a 
transfer. 

A number of cases question whether a caveat registered in a provincial 
land titles office is a useful or even correct instrument when the interest being 
claimed is not one that is ‘registerable’ under the provincial land titles legisla- 
tion. For example, the recent case of James Smith Indian Band v. Saskatchewan 
({1995] 3 C.N.L.R. 100) illustrates that not every claim by a First Nation can be 
protected by the registration of caveats. In James Smith, the Saskatchewan Court 
of Appeal concluded that the provincial master of titles was entitled to refuse to 
register caveats claiming the right of customary usage of land previously 
surrendered by treaty. The three Court of Appeal justices concurred in the result 
but for different reasons. However, if a caveat is filed for the purpose of 
protecting an interest which derives from an Aboriginal right or Treaty right, 
and such rights are not themselves capable of registration under a provincial 
land titles system, then the caveats will either not be permitted to be filed, or 
will be struck. The James Smith case referred to the Chippewas of Kettle and 
Stoney Point v. Her Majesty the Queen ((1994) 17 O.R. (3d) 831, [1994] 4 
C.N.L.R. 34) in which the band sought to file certificates of lis pendens against 
lakeshore titles in an action claiming there were unsurrendered Aboriginal rights 
in the property. The Court found that the certificates could not be registered or 
issued because the nature of the right being claimed was not able to be registered 
under the provincial land titles system, and no subsequent purchaser of the parcel 
would be in any better or worse position with the certificate filed than if not 
filed. 
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It appears to be a proper use of certificates of pending litigation to register 
on titles in support of litigation, placing the validity of the original owner’s grant 
or Letters Patent at issue. This could occur in claims for declaratory relief in 
circumstances of alleged void or voidable surrenders. 

There are limited situations in which caveats and certificates of lis 
pendens will actually serve their intended purpose as instruments giving notice 
to the whole world of the claim of interest described therein. Strategically 
however, First Nations have filed caveats and lis pendens knowing that they are 
likely to be struck, as further means of drawing attention to the issues at hand. 


6. Trust Agreements with Existing Title Holders 

When specific parcels of land are not available for sale, it may be possible, in 
limited circumstances, to enter into trust agreements with existing title holders 
or even an option to purchase parcels at a future date. These would have to be 
explored on a case by case basis. 


7. Heritage Resources Act Designations 

Pursuant to section 61 of the Heritage Resources Act, the Minister of Culture, 
Heritage and Citizenship of the Province of Manitoba may enter into agreements 
with groups, societies, organizations, and others, for search and discovery of 
heritage resources, restoration and preservation of heritage resources, research 
programs, and the dissemination of information to the public including public 
display. In addition, the Minister may enter into agreements concerning pro- 
grams of reciprocal, professional, and technical assistance. Under this section 
of the Act, it would be possible for Manitoba and a body constituted by the 
Assembly of Manitoba Chiefs to research, carry out programs of search and 
discovery, and establish restoration and preservation programs. Further, provin- 
cial officials could be trained in recognition of sacred sites and in understanding 
their cultural importance. Under section 60 of the Act, the province has the 
authority to finance programs of research into the heritage resources of the 
province and programs intended to discover, maintain, restore, preserve, protect, 
and study the so-called heritage resources. 

The Heritage Resources Act provides for the establishment of an advisory 
council known as the ‘Manitoba Heritage Council’. This council consists of 
approximately 20 members, some of whom are prescribed by the legislation, 
including the provincial archivist and the director of the Historic Resources 
Branch and some representatives appointed by the Lieutenant Governor in 
Council. This council may advise the Minister on any matter relating to the Act. 
First Nations interested in raising issues concerning the protection of sacred sites 
should approach the Heritage Council first. Secondly, the Lieutenant Governor 
in Council appoints the members of the council, and a number of seats should 
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be reserved for First Nation and Métis representation. At the moment, only one 
seat is filled by a member of a First Nation. 

Pursuant to section 57 of the Act, any document or notice filed at a Land 
Titles Office under this legislation has “priority over any instrument or docu- 
ment filed or registered in that Land Titles Office”. This section relates primarily 
to the filing of a notice under section 4 of intent to designate property as a 
heritage site, although this, in no way, exempts the site from existing applicable 
municipal zoning by-laws, or other subsisting municipal zoning restrictions. 
There is no mechanism in the legislation for a party, other than the Minister, to 
file a Notice of Intent for designation of a parcel of land as a heritage site. This 
is unfortunate, as political influence and claims of budget restrictions can 
interfere with the government driven designation process, although in proper 
circumstances, mandatory orders might be appropriate. Government should 
adopt a system whereby any person is entitled to file a ‘request to designate’. 
The citizen request should trigger a process review which cannot be stopped by 
government. 

Weak heritage legislation in the past has resulted in great loss to the 
province and to its First Nations in terms of archaeological sites, human remains, 
and artifacts. The current Heritage Resources Act provides for a broader scope 
of protection of heritage resources in order to prevent or minimize potential loss 
of heritage objects in the future. Under the legislation, the sites and items a First 
Nation might wish to protect must be classified as either a heritage object or a 
heritage resource. 

The Heritage Resources Act consists of five parts. Part I addresses the 
designation of heritage sites and section 2 designates natural and cultural 
significance. Section 3 of the Act states that where a site has no heritage 
significance within the meaning of section 2, but the minister is satisfied that it 
should be designated as a heritage site due to its proximity to, or for the 
protection or enchancement of another site that is designated as a heritage site, 
the minister may designate the site as a heritage site. Prior to the designation of 
an area as a heritage site, the minister must serve the owner and the lessee of 
the site with a Notice of Intent pursuant to s. 4 of the Act. 

Of particular significance in Part I of the legislation is that the minister 
has absolute discretion to determine what is and is not a heritage site. There is 
no obligation on the minister’s part to refer to the Heritage Council, to a First 
Nation, or other body constituted by First Nations, in order to receive input or 
to be guided in making the decision to designate a property as a heritage site. 

Part II of the Act addresses the protection of sites. Section 12(2) of the 
Act deals with sites where the minister has reason to believe that heritage 
resources or human remains, upon, within, or beneath a site, other than a site 
that is subject to a subsisting Notice of Intent or that has already been declared 
as a heritage site, is likely to be damaged or destroyed by reason of any work, 
activity, development, or project. If the work is not yet in progress, he can order 
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that the developer refrain from commencing it, and submit to the minister an 
application for a heritage permit authorizing the work. If the minister, after the 
application, so requires, they must submit a heritage resource assessment of 
development plan or both. 

The weakness of Part II of the legislation lies entirely in the lack of any 
real penalty or monitoring provisions. Developers are given a choice of either 
reporting the discovery of human remains or artifacts to the minister for further 
investigation, which automatically implies a postponement of the developer’s 
project and additional cost, or conveniently bulldozing or burying these remains. 
Developers are interested in profit margins. Having to deal with this legislation 
costs developers time and money, and it is likely that developers frequently 
violate the legislation. 

Part III of the Act deals with the designation of municipal heritage sites. 
Section 25 states that a municipality may, by by-law, designate a municipal 
heritage site for the purposes of the Act, provided that it has sufficient heritage 
significance, even by virtue of its proximity to a heritage site. Where a munici- 
pality proposes to designate a municipal site, it shall prepare a by-law to that 
effect, and shall give first reading thereto (Heritage Resources Act, s. 26(1)). 
After first reading, the municipality must prepare a Municipal Notice of Intent 
declaring the intention of the municipality to designate the municipal site as a 
heritage municipal site, and stating a date, time, and place for a hearing to be 
held by the municipality to receive objections and other representations with 
respect to the proposed by-law. Where the site is of Aboriginal significance, 
there is no obligation to notify the nearest First Nation. There is no provision 
under the Act for First Nations to designate, by by-law, a heritage site off 
reserve. However, there is nothing inconsistent with the stated objectives of the 
legislation, and the conferring of a delegated authority from the province to a 
First Nation, in the same way that Part IIT operates as a delegation of authority 
from the province to a municipality. It would be in the interest of the province 
to give First Nation Governments the authority to designate heritage sites as, by 
doing so, there is no overt or express interference with the rights of a title holder 
or lessee. Furthermore, there would be no inconsistency with the objectives of 
the Act if First Nations were given the authority to designate or to file notices 
of intent in relation to sites off reserve. 


8. Injunction and Interim Declaration 

The courts of superior record of a province, as well as the Federal Court of 
Canada, have authority to grant interim and permanent injunctive relief to 
claimants where the evidence meets the requirements for the issuance of such 
relief. A number of recent cases dealt with applications for injunctions for the 
protection of burial sites. The provincial heritage legislation, common to most 
provinces, only provides for the prevention or disruption of a cemetery pending 
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removal and relocation of the human remains. There are no provisions that will 
absolutely prevent a developer from disturbing remains, unless and until a First 
Nation can conduct the appropriate ceremonies. The legislation in fact provides 
the province with discretion to remove the remains and analyse them before 
contacting any First Nation. Where it is obvious that human remains predate 
European settlement, First Nations are actually given little opportunity to 
intervene to conduct the requisite ceremonies prior to disturbance of the re- 
mains. First Nations very often have to take immediate and hasty steps to procure 
interim injunctions to stop the removal of burial remains. 

In Touchwood File Hills Qu’Appelle District Chiefs Council v. Davis, 
Lindsey and Sinclaire et al. (41 Sask. R. 263), an Indian corporation applied for 
an interlocutory injunction to prevent the defendants from excavating, con- 
structing on, altering, or dealing with land that contained an Indian burial site. 
The evidence in this case was that the area which had been excavated contained 
signs of several graves. The defendant argued that the plaintiff had not shown 
any legal right to the human skeletal material since human skeletal material is 
the property of the Crown by virtue of s. 65(1) of the Heritage Property Act 
which stated: 


“65(1) All buried human skeletal material not found in a recognized 
cemetery or otherwise identified is the property of the Crown.” 


The Saskatchewan Court of Queen’s Bench allowed the application. The 
Court found that irreparable damage would be done if the defendants proceeded 
with their project without first giving the authorities and the plaintiff an 
opportunity to deal with the skeletal remains. The Court also stated that the 
balance of convenience was in favour of the granting of an interim injunction. 

Furthermore, s.65(3) of the Act reads: 


65(3) All excavated or naturally exposed Amerindian skeletal material 
postdating 1700 A.D. is to be made available to the Indian Band council 
nearest the discovery site for disposition following scientific examination 
or any use for research or educational purposes that the minister shall 
decide. 


In Touchwood, the Court found that “the Indian Band council nearest the 
discovery site’’ may claim an interest in the skeletal remains. The Court also 
Stated that in an application such as this, the applicant does not have to prove 
that it has a right where it shows that there is a question to be determined. 

In Hunt v. Halcan Log Services Ltd. (15 B.C.L.R. (2d) 165), Halcan Log 
Services had purchased Deer Island in Beaver Harbour, where three separate 
Indian reserves were situated along the shoreline. The company had obtained a 
permit to log, issued by the Ministry of Lands and Forests. However, when the 
logging began, the Kwakiutl Indian band demanded that logging cease, based 
on both Aboriginal and treaty rights. Both parties applied for injunctive relief 
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to prohibit the other from interference with the proprietary and other rights to 
the island. The Court allowed the application of the Indian band, but dismissed 
the Halcan Log Services application for interlocutory relief. The Court found 
that there was a fair question to be tried as to the existence of rights arising from 
Aboriginal title and the treaty. Refusal to grant the injunction requested by the 
band could have resulted in irreparable damage. Furthermore, if the logging 
were not stopped, and the band succeeded at trial, it would be a nearly impossible 
task to assess damages for the loss of Aboriginal and treaty rights, while 
conversely there would be little difficulty calculating any damages the company 
might be awarded at trial. 

In McGrady y. Ontario (Ontario General Division, Kurisko J, Doc No. 
1867, October 1, 1991, unreported, the applicants applied for an injunction to 
stop construction of a hydro-electric dam at High Falls on the Namewaminikan 
River, on the grounds that the Hydro Project would do irreparable damage to 
their Aboriginal rights, including the right to prevent damage to their sacred and 
cultural sites. The Court rejected the applicants’ claim on the basis that they had 
entered into a contract with the Minister of Natural Resources under which they 
permitted the Hydro Project to proceed. Following the ruling of the Court, the 
Registrar of Cemeteries declared that the upper slopes of a knoll overlooking 
High Falls was an “unapproved Aboriginal peoples’ cemetery’. However, the 
area which the applicants considered to be an integral part of the cemetery was 
excluded from the declaration. 

In McCrady v. Ontario, at the Divisional Court level (1993; 61 O.A.C. 
286 Div. Ct), the applicants argued that the completion of the Hydro Project 
would negatively affect their freedom of conscience, freedom of worship and 
freedom of religion, thereby infringing on their rights under s. 2 of the Charter. 
They also argued that the exclusion of High Falls from the ‘burial site’ was 
contrary to s. 15 of the Charter in that it discriminated against them as 
Aboriginal people who considered the High Falls to be part of the cemetery. 
With respect to s. 2 of the Charter, the Court found that the Charter did not 
oblige the state to support any religion or religious belief. The Cemeteries Act 
and Regulations place a spatial limitation upon a ‘burial site’, which was based 
upon the site of human remains and not upon religion, religious beliefs, or the 
contravention of anyone’s freedom of religion or conscience. The Court also, 
rejected the application’s argument under s. 15 of the Charter stating that the 
applicants complaint was not that they were denied equal protection and equal 
benefit of the law without discrimination, but that they were not receiving 
preferential treatment. The Court held that no such right existed. 

In Aroland First Nation et al. v. The Queen in Right of Ontario et al. (27 
O.R. (3d) 732), the plaintiffs brought a motion for an interlocutory declaration 
to prevent the defendant from issuing any forest resource licenses for areas 
known as the ‘Ogoki’ forest and the ‘Nakina’ north forest. The Court dismissed 
the plaintiffs’ motion on the basis that an interim declaratory order against the 
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Crown is available only in extraordinary circumstances, and should be restricted 
to those situations where there is evidence of a deliberate flouting of established 
law by the governmental authority. In this particular case, the plaintiffs were 
going to advance the argument that the Crown had not followed the direction 
laid down by the Court in R. v. Sparrow (1990; 1 s.c.2. 1075, 1990; 3.C.N.L.R. 
160), and had not negotiated in good faith over the management of these lands 
over which the plaintiffs have a usufruct. The Court also refused to grant the 
motion, as there was a conflict of evidence that could only be decided at trial. 
The plaintiffs alleged that they had been ignored in the negotiations and that the 
defendants had not bargained in good faith. The defendants, the Crown and Long 
Lake Forest Product, however, alleged that there had been discussions with the 
plaintiffs for many years. In refusing to grant the plaintiffs motion, the Court 
also stated that an interim declaration is not to be used as an interim injunction 
to maintain the status quo pending a determination of the parties rights. 


9. Criminal and Quasi-Criminal Offences 
The Criminal Code of Canada, s. 182(b) states: 


Everyone who improperly or indecently interferes with or offers any 
indignity to a dead human body or human remains, whether buried or not, 
is guilty of an indictable offence and liable to imprisonment for a term not 
exceeding five years. 


Of interest is that a few weeks following this conference in Winnipeg, the 
RCMP dug up the remains of a First Nation grave site in Manitoba, apparently 
without authority to exhume, solely on the strength of its ‘discovery’ by a 
non-Indian hunter. The grave was adorned with a number of items, including 
the death registration. 

It has been suggested by Atleo, in his article Policy Development for 
Museums: A First Nation Perspective, that when the direct descendants of 
human remains are known, the treatment of the human remains should be 
determined by these descendants. If the direct descendants decide that the 
human remains should be buried, then the remains must be buried to ensure that 
proceedings are not initiated under the Criminal Code (Atleo 1991). 

The Indian Act provides limited protection for a limited range of First 
Nations property, but not including any override protection concerning the 
remains of Indian persons: | 


s.91(1) No person may, without the written consent of the Minister, 
acquire title to any of the following property situated on a reserve, namely, 


(a) an Indian grave house; 


(b) a carved grave pole; 
(c) a totem pole; 
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(d) acarved house post; or 
(e) arock embellished with paintings or carvings. 


Section 91(4) of the Indian Act also provides that a person who contra- 
venes this section is guilty of an offence, and liable on summary conviction to 
a fine not exceeding two hundred dollars, or to imprisonment for a term not 
exceeding three months. 

There are no provisions under federal law to impose on Canadians 
generally, the duty to treat Aboriginal remains as anything other than the 
property of the provincial Crown. The remains are to be examined for their 
subjective ‘value’ before being turned over to First Nations, to be disposed of 
in such manner as not to interfere with the development that resulted in their 
being found. 
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indigenous Peoples and the United Nations 


Over the past 15 years, I have seen a shift in the way the United Nations talks 
about Indigenous Peoples. At first, Indigenous Peoples were treated as a human 
rights issue. To a growing extent, however, there has been recognition of the 
important role of Indigenous Peoples in the protection of the Earth and all life. 

This merging of the world environmental movement and the evolving 
world Indigenous movement around the common theme of ecological sanity has 
been an enormous energizer. To some extent, it has de-politicized the discussion 
of Indigenous rights, and built a much broader base of support for action by the 
UN to defend Indigenous lands. It has also expanded the theatre of international 
action from a few UN meetings in Geneva to the General Assembly, the 
specialized agencies, and the UN’s recent global theme conferences. 

This extraordinary development would have been inconceivable just a 
decade ago, and I think it would have been impossible within the UN human- 
rights framework. As soon as you say ‘human rights’ at the UN, governments 
throw up barricades of resistance and fear. If you speak of ‘conservation’, 
however, the response is quite different. For one thing, governments don’t send 
their foreign ministers to conservation meetings. They send their environment 
ministers, who have a different perspective, and are generally more respectful 
of Indigenous Peoples. In the field of environment, Indigenous Peoples have an 


* — Russel Barsh is Associate Professor of Native American Studies at the University of Lethbridge, 
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important new window of opportunity for mobilizing international support in 
defence of sacred lands. 


World Heritage Convention 


The earliest initiative in the UN system, which is relevant to our discussions at 
this conference, was the 1970 World Heritage Convention. It is administered by 
the World Heritage Centre, an independent office housed at UNESCO’s Paris 
headquarters, in consultation with the World Heritage Committee, made up of 
individual experts elected by the states party to the Convention. Indigenous 
Peoples’ organizations can — and have — obtained accreditation from 
UNESCO to participate in the work of the Centre. 

The World Heritage Convention is like most environmental treaties in that 
it emphasizes cooperation. It sets broad standards, creates a procedure or 
mechanism (in this case, the World Heritage Committee) to interpret the 
standards, encourages nation-states to take appropriate action at the national 
level, and, above all, provides a mechanism to share technical expertise and help 
pay for it all. 

While they do draw attention to certain issues and promote action by 
governments in accordance with global goals and standards, the main signifi- 
cance of this kind of treaty is in providing incentives, in the form of money and 
free technical assistance. This is essentially what the World Heritage Conven- 
tion provides — a global trust fund and a body of expertise, available directly 
from UNESCO or through contracts with independent consultants, to help 
governments designate heritage sites, design adequate conservation measures, 
build interpretive facilities, and educate the public about the wise use of special 
places. This, in principle, makes it easier for governments to set aside heritage 
sites in the first place. 

The original idea of the World Heritage Convention was to protect two 
categories of sites: sites of extraordinary natural significance (we might call 
them ‘natural wonders’), and sites of architectural and historical importance. An 
example of the latter is the temple complex at Angkor Wat in southeast Asia. 
The distinction made between natural landscapes and architectural landscapes 
is very revealing in terms of the cultural paradigms. 

Just last year, the World Heritage Committee decided to create a third 
category of protected areas under the Convention, which will be known as 
‘cultural landscapes’. These are places which have not been substantially 
modified by people, but which are nevertheless embedded deeply with cultural 
meaning, such as holy places or spiritual sites. This opens the door for UNESCO 
to offer financial and technical aid to states as an incentive for them to designate 
and protect Sacred Lands. It also offers Indigenous Peoples a new forum where 
they can mobilize international political support when Sacred Lands are threat- 
ened. 
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The first cultural landscape to be designated under UNESCO’s new 
guidelines is Uluru (or Ayer’s Rock), in Australia. The government of Australia 
has moreover left the management of Uluru to the traditional Aboriginal owners, 
under an agreement which allows for limited public access but gives priority to 
spiritual uses. It is a good example of using the World Heritage Convention to 
protect a cultural place, while respecting the right of the traditional owners to 
manage it and use it as they see fit. 


Man and the Biosphere Program 


A second and related window in the UNESCO system is the biosphere reserve 
system, or Man and Biosphere Programme, which was launched in 1970. MAB 
is a part of UNESCO’s Science Directorate, which funds and coordinates 
research. The original purpose of MAB was to protect places of great scientific 
interest, such as unusual ecosystems which were considered urgently in need of 
scientific study. The mandate of MAB has evolved, however, and this is for two 
reasons: first, the increased focus of international environmental cooperation on 
the conservation of global biodiversity; and second, recognition of the scientific 
knowledge of Indigenous Peoples. Landscapes that were previously considered 
merely interesting for study, are now seen as critical reservoirs of genetic 
diversity, including levels of diversity created by the economic systems and 
practices of Indigenous Peoples. They are also beginning to be seen as unique 
laboratories for Indigenous People to continue applying and refining their own 
knowledge systems. 


Seville Strategy 


Like the World Heritage program, MAB has recently undergone some serious 
rethinking. In 1995 UNESCO member states met at Seville, Spain, and rewrote 
the mandate of the biosphere program. The “Seville Strategy” adopts, as a major 
goal for the establishment and management of biosphere reserves, the better 
understanding of human ecology — that is, understanding how people have 
traditionally used and managed these ecosystems. There will be a new focus of 
‘ethnobiology’, for instance. In the context of the Seville Strategy, ethnobiology 
means that the scientific foundation for the future study of human ecology and 
human activity in biosphere reserves should be the scientific systems of the 
original peoples inhabiting these places — the traditional owners. 

This was an important breakthrough — in fact, a “paradigm shift’. It 
recognizes that the system of scientific knowledge most useful for the under- 
standing of an inhabited ecosystem (and that means nearly all ecosystems) is 
the science of the people who originally inhabited it. It recognizes, also, that 
any strategy for conserving the quality and biological diversity of ecosystems 
must begin with local knowledge and local control, if it is to be effective. 
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With the adoption of the Seville Strategy, then, protected areas will no 
longer be regarded as wilderness zones from which human beings must be 
excluded as destructive intruders regardless how many millenia they may have 
lived there — just to make room for the scientists! Now, the original inhabitants 
must be respected as the experts on the land, and the maintenance of their local 
science as the first step in taking responsibility for the ecosystem. Indigenous 
Peoples’ presence on the land must be treated as an asset, rather than as a 
problem. 

With adequate international financial support we can look forward to an 
expansion of the worldwide network of biosphere reserves, and to the estab- 
lishment of more biosphere reserves that are specifically set aside because the 
Indigenous Peoples who live there choose to continue to utilize, study, and enjoy 
the ecosystem in their own way. 

I want to emphasize the fact that international agencies will not hit a 
government over the head with a bundle of UN documents and force it to back 
away from encroaching on Indigenous Peoples’ lands. On the contrary, the UN 
system generally tries to coax governments into doing the right thing by offering 
them money and expertise, and letting them enjoy the ‘bragging rights’. 


Convention on Biological Diversity 


The latest piece of UN machinery for establishing protected areas — and in 
many ways the most interesting — was created by the Convention on Biological 
Diversity. This treaty was adopted in 1992, as a result of the so-called Earth 
Summit in Rio de Janeiro (officially the United Nations Conference on Envi- 
ronment and Development or UNCED). What you may have seen in the news 
media was a big cocktail party of presidents and prime ministers. However, the 
cocktail party was the culmination of nearly two years of painstaking negotia- 
tions in New York and Geneva involving governments and non-governmental 
organizations, including a large number of Indigenous Peoples’ organizations. 
The Convention on Biological Diversity is the keystone in an entire new 
generation of UN environmental treaties covering concerns as diverse as climate 
change, desertification, sea-level rise, high-seas fishing, and toxic dumping. The 
main goals of the biodiversity convention were to provide funding, legal 
standards and shared expertise to increase the global network of protected areas 
for in situ conservation of species and ecosystems. This refers to conservation 
of species and habitats where they already exist, rather than in zoos or laboratory 
collections. 

One important difference between the 1992 biodiversity convention and 
the 1970 World Heritage Convention, is that Indigenous Peoples are specifically 
identified as actors in the conservation of resources and ecosystems. There are 
several references to ‘Indigenous People’ (“and other local communities’’) in 
the biodiversity convention, of which two are particularly significant. Article 
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8(j) refers to the necessity of “respecting, preserving and maintaining” Indige- 
nous knowledge systems; that is, governments must respect Indigenous science 
as a contribution to global conservation. Article 10(c) of the convention refers 
to the necessity of “protecting and encouraging” the customary or traditional 
uses of living resources. In practical effect, this article is about land rights. 

The Convention on Biological Diversity recognizes that people are al- 
ready an integral part of most of the world’s ecosystems. Wherever we look, 
Indigenous Peoples have intervened for millenia in ecological processes, form- 
ing sympathetic relationships with other species. What Indigenous Peoples have 
been doing within these various ecosystems has completely reshaped them. The 
Canadian prairies, for example, are the product of Indigenous Peoples’ deliber- 
ate modifications, using fire as a tool for recycling nutrients and creating a larger 
niche for bison and other wildlife. If you remove the people, ecosystems not 
only change dramatically, but generally lose biodiversity. 

Indigenous Peoples’ interactions with plants and animals, as well as their 
knowledge of how ecosystems work, are therefore indispensible for keeping 
existing ecosystems functioning. Ecosystems we currently value highly — such 
as the rainforests in Amazonia and Kalimantan — are inseparable from human 
activity, and their continuing importance to us as reservoirs of biodiversity and 
scientific knowledge depend entirely on respect for Indigenous Peoples’ role as 
managers and scientists. 

The Convention on Biological Diversity encourages the development of 
partnerships between governments and Indigenous Peoples. Indigenous Peoples 
are supposed to remain the primary actors on their own lands, because the 
convention recognizes that they are the most knowledgeable managers of the 
ecosystems in which they have lived. Thus far, nearly 150 countries have ratified 
this convention, which is a very powerful global political consensus on the land 
rights of Indigenous Peoples. 

How this treaty will work in practice will depend a great deal on funding, 
of course. The funding will come from the Global Environment Facility (GEF), 
which has several billion dollars at its disposal. It sounds like a lot of money 
until you realize that it has to be divided among 189 countries, and thousands 
of protected areas. The concept is sound, but it can only be realized if the world’s 
wealthier countries, such as Canada, and their wealthy citizens, are genuinely 
committed to investing in protecting the world environment — even if it means 
higher prices and fewer hamburgers and designer jeans for themselves! 


Principles and Guidelines for the Protection of 
the Heritage of Indigenous Peoples 


Two new windows for the protection of Sacred Lands may open up in the next 
few years. There are efforts underway to persuade UN Member States to adopt 
a set of “Principles and Guidelines for the Protection of the Heritage of 


LEGAL STRATEGIES FOR PROTECTION 231 


Russel Lawrence Barsh 


Indigenous Peoples,” prepared by Erica-Irene Daes, chairperson of the UN’s 
Working Group on Indigenous Populations. This is separate from the well- 
known draft “UN Declaration on the Rights of Indigenous Peoples,” which has 
been stuck in a political bottleneck at Geneva for the past two years. The draft 
declaration and the heritage guidelines overlap philosophically, however, and 
Dr. Daes thought that the heritage guidelines might pose fewer difficulties for 
governments, and thus could be adopted quickly as an interim measure. 

The heritage guidelines are directed not only at governments, but at 
industry, international organizations, scientists, the mass media, artists, and 
Indigenous Peoples themselves. They prescribe rules for ensuring respect for 
Indigenous Peoples’ arts, cultures, and sciences. In particular, they recognize 
the right of Indigenous Peoples to enjoy complete control of all research within 
their traditional territories, as well as control the teaching or use of their 
traditional knowledge. The guidelines are currently awaiting review by the 
governments which sit as members of the UN Commission on Human Rights. 

If approved, the heritage guidelines would inform the work of the World 
Heritage Committee and the MAB program. They would also have to be taken 
into account by those UN agencies, such as the UN Environment Programme 
(UNEP) and the Food and Agriculture Organization (FAO), that share respon- 
sibility for implementing the UN Convention on Biological Diversity. In other 
words, all UN-sponsored or UN-financed protected areas would have to be 
managed by the traditional Indigenous owners of the land, through partnerships 
freely entered into with governments. 

Indeed, in its program of action for the International Decade of the 
World’s Indigenous People (1995-2004), the United Nations General Assembly 
invited scientific and educational institutions which serve the needs, and are 
accountable to Indigenous Peoples, to form regional centres of excellence in 
fields such as sustainable development, and then to seek affiliation with a United 
Nations University. This is an opportunity to obtain UN sponsorship for Indige- 
nous Peoples’ own scientific and educational programs, and to gain support for 
teaching and research that builds on Indigenous Peoples’ own knowledge 
systems. All of the necessary UN legal authority exists for this. It is now up to 
Indigenous institutions to use that authority to gain accreditation from the 
appropriate organs of the UN. 


Problems Associated with Implementing 
the UN Programs 


This all sounds very hopeful, as does everything at the UN, until you begin to 
work on implementation! Over the 15 years I spent at the UN, I learned to reduce 
my expectations, and think about the long-term consequences of changes in 
ideas, rather than any concrete, short-term results. In the UN, it is relatively easy 
to get an agreement on good ideas, but very difficult to get action from the 
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handful of very rich, powerful countries that effectively control international 
politics. 

Another obstacle is UN policy of restricting funding to so-called “devel- 
oping countries’. (There has been a recent change permitting UN funding for 
‘countries in transition’, which is UN jargon for Eastern Europe.) Thus it is 
relatively straightforward to get UN funds for a new biosphere reserve in 
Venezuela, but not in Canada. One way we can circumvent this policy is through 
scientific and training partnerships between Indigenous Peoples in the Third 
World, and rich countries such as Canada. As long as the funds are controlled 
by Indigenous partners in the South, the research and training can be shared with 
Indigenous Peoples in the North. 

Another problem is ensuring adequate access of Indigenous Peoples to 
UN decision making meetings. As the UN gets more involved in issues such as 
traditional knowledge and land rights, Indigenous Peoples must work harder to 
gain an effective voice in the UN organs that determine goals, standards, and 
funding allocations. There is no difficulty, at present, on the human-rights side 
of the UN. We fought for many years to gain full standing to participate in UN 
human-rights meetings, and, in that arena of UN politics, Indigenous Peoples 
have a greater voice than any other group except the Member States themselves. 
However, on the environment side of the UN system, we are still kicking down 
doors and advocating new practices and procedures so that Indigenous Peoples 
are not merely ‘consulted’, or afforded a few minutes to present their viewpoint, 
but are genuinely a part of the consensus-building process. 

The biggest threat to our work, however, has been a shift in the balance 
of global political power. Since 1991, when the Soviet empire collapsed, the 
UN has been dominated by the United States. The UN has become virtually 
‘unipolar’ (or unilateral as opposed to multilateral), with control largely exer- 
cised by a single Member State. US dominance at the UN is having an adverse 
effect on Indigenous Peoples, moreover. In response to US demands, the UN is 
diverting resources to activities which reflect US priorities — for example, 
funds are being shifted from development projects in the poorest countries, to 
military operations in the Persian Gulf. At the same time, issues that the US 
considers unimportant — such as the rights of Indigenous Peoples — are getting 
‘put on the back burner’. The UN is getting disproportionately influenced by 
the thinking at Foggy Bottom and this is slowing, or even reversing the progress 
of the past decade on Indigenous Peoples, social justice generally, and the 
protection of the world environment. 

In any event, international conventions and declarations are only useful 
to the extent that they can be translated into national policy. Canada and 
Canadians are actually not especially responsive to the UN, in terms of bringing 
national laws into conformity with UN guidelines. In fact, the government of 
Canada is rather defensive when its actions are questioned by UN bodies. One 
of the critical missing links, then, is effective political action by Indigenous 
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Peoples inside Canada, to pressure Ottawa into taking public responsibility for 
keeping Canada’s treatment of Indigenous lands fully compatible with interna- 
tional law. 


Potential UN Centre of Excellence 
on the Prairies 


Permit me to suggest, that we try to establish a regional “UN centre of 
excellence” here in the Prairies, devoted to the defence of Sacred Lands, and of 
Indigenous Peoples’ ecosystems and related sciences generally — exploring 
land in its spiritual as well as biological dimensions. We could link all of the 
existing expertise in this region, and then seek formal affiliation with United 
Nations University. UN affiliation would give a regional centre considerable 
leverage and visibility, in Canada as well as at international meetings. It could 
be an effective vehicle for pressing Ottawa to adopt national laws for the 
protection of Sacred Lands, which are sorely lacking now, despite the recent 
progress in Australia and the US. 

If we organized a regional centre of excellence in the Prairies, we could 
also use its collective voice to nominate sites as protected areas under the World 
Heritage Convention, MAB, and the Convention on Biological Diversity — and 
to ensure that First Nations have sufficient financial and technical capacity to 
manage these sites for themselves. Once it had attracted some international 
visibility and credibility, a regional centre would have more influence than 
Ottawa, I believe, when it comes to nominating sites to international agencies, 
or in the case that a First Nation must seek international support to defend its 
land from interference. 

This might be the nucleus of an initiative to link national needs with 
international opportunities and resources. 
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Introduction 


I’m here to speak about some strategies we used in the United States that may 
be called extra-legal strategies for recovering land. I’m not talking about sacred 
sites specifically: the land itself is sacred. The land always was sacred. If the 
entirety of the land base is to be sacrified to the needs of industrial civilization, 
and the sacred sites are no longer sustainable, then it renders the whole process 
meaningless. 


Legal Relations between Indigenous 
Peoples and the Nation State 


The particular locale I’m speaking about is Paha Sapa, just outside of Rapid 
City, South Dakota, in the early 1980s. This area falls under a provision of the 
1868 treaty which pertains to the territory of the Lakota, Cheyenne, and Arapaho 
peoples. These groups were the primary ‘movers’ in what happened in South 
Dakota. Everything that occurred did so in the context of a bilateral, consensual 
set of legal relations which defined the territory of the respective parties — that 
being the state and the Indigenous nations — and the violation of those relations 
by the fact that the state was the primary instigator of those negotating processes 
that led to the definition of property relations within the United States. 
Approximately 95% of the treaty-guaranteed territory of these three 
nations is illegally occupied by the United States, even in the estimation of its 
own courts. The decision of the Supreme Court that determined the expropria- 
tion of the land base guaranteed by the 1868 treaty was illegal in the constitu- 
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tional definition. The United States is in violation of its own domestic law, by 
its own admission, and is in violation of international law by anybody’s 
definition! The United States is definitely in violation of Aboriginal law as seen 
by the Lakota, Cheyenne and Arapaho. 

Today, there is supposedly due process remedy to this. There has been a 
Jot of discussion at this conference about how to apply the legal arrangements 
of the nation states which are in violation of their own requirements in order to 
affect a resolution. The Lakota example is quite instructive because it is the 
longest litigated land claim in the history of the United States. The Lakota people 
received standing by an act of Congress in 1923 to go before the courts and the 
litigation has continued, unceasingly, ever since. The Supreme Court finding in 
1977 determined that the United States action was illegal, yet no remedy 
occurred. There were revisions to that court decision in 1980 which affected no 
particular remedy satisfactory to the Native peoples concerned but merely 
‘upped the ante’ in terms of cash compensation, for land which they never 
wished to sell in the first place. 

Since 1982-3, the Supreme Court has effectively said, “Hey, this is just 
compensation whether you agree or not. You have no alternative but to accept 
it and we’re going to consider the title to the land settled. This includes not only 
your sacred sites, but the entire sacred area and the bulk of your land base in its 
totality.” Yet, there exists a judicial opinion saying the whole land transfer 
process was illegal. In light of the United States Indian Claims Commission 
findings of 1979, 35% of the gross territory of the 48 contiguous states is territory 
to which the United States does not even have a pretention of legal title. This 
was hardly a case of due process: the state claimed the land as theirs (without 
regard for the law of the time), occupied that land, maintained that occupancy 
by sheer force of numbers and by force of arms when necessary, and then created 
a body of law to justify these illegal actions. 


The Yellow Thunder Camp 


Given this summary of legal relations between Indigenous peoples and the 
nation state, how do we put it to work for us? The state seems to be pretty good 
at using the law, because we’ve got the law and they’ve got the land. We did 
exactly the same thing - only in reverse. If it worked for them, it might just work 
for us. 

Wincanyan Zi Tiospaye was named Yellow Thunder after Raymond 
Yellow Thunder, an elder who went to Gordon, Nebraska one Saturday night 
in 1971. Raymond was killed for sport by a bunch of young white guys on a 
Saturday night. He was taken to a legion hall, burned with cigarettes, beaten, 
abused and forced to dance for the edification of the people there. When they 
were done, they were angry that he hadn’t cooperated to the extent that they 
found appropriate for an individual of his species. They kicked him down a 
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second story flight of steps. They thought they might have gone too far so they 
stuffed him in a trunk of a car, where he froze to death. In the aftermath, which 
was too sensational to hide, the two ringleaders were charged with manslaughter 
in the second degree, a probationary offence. 

The tribal government at Pine Ridge had responded to the murder by 
saying that Raymond Yellow Thunder should not have been in Gordon that 
night. Relatives of Raymond Yellow Thunder then went to Ted Means to ask 
what the American Indian Movement (AIM) could do. A caravan of nearly 1000 
people organized by Russell Means at Pine Ridge went into Gordon in 1972. 
Gordon is a town of 700, so there were suddenly more Indians in Gordon than 
the entire population of the town. At the court house Means said that the town 
had 24 hours to charge the brothers with murder in the first degree. Means said 
AIM had come to put Gordon on the map. If murder charges were not laid within 
24 hours, the same people would be back to take the town off the map. These 
were the first two white guys in the entire history of South Dakota to go to prison 
for killing an Indian. 

That was a very important moment of empowerment for the people. There 
had been three consecutive generations of disempowerment to the point where 
Indians were being killed by bored white guys with impunity. Because that event 
had such significance, Oglala elders Mathew King and Fools Crow said that the 
name of the camp should be Yellow Thunder, both in memory of Raymond 
himself and what happened to him, and because of the significance of that 
moment - the re-assertion of that power to protect people, to protect nights, 
ultimately to protect land, and be able to fulfill responsibilities that come with 
traditional beliefs. 

One April morning in 1981, a group of 35 of us drove out to a site we had 
scouted out. We set up a camp and announced that it was now part of the Lakota 
Trust territory. The actions we took were the direct result of a decision of the 
elders of the Oglala Lakota, primarily from Pine Ridge. Mathew King, a 
signatory of the documents we gave to the U.S. Forest Service, was there. Fools 
Crow was also there. It is absolutely essential to the cohesion of the group and 
the legitimacy of the cause that traditional elders lead the way and be fully 
involved, otherwise, any action would be counter-productive. There has to be a 
continuity of tradition. 

The Yellow Thunder camp was in the middle of the Black Hills National 
Forest, about 13 miles out of Rapid City. Specifically at issue was 880 acres 
where we were going to establish acommunity and we made that announcement. 
The National Forest Service “went ballistic”. 

We now followed something akin to due process. Having the land, and 
having established usage and a claim to the land by virtue of occupying it, we 
filed a formal set of papers with the Parks Service and with the Forest Service. 
We asked permission to be there, since they were laying some claim, legitimate 
or otherwise, that the land was their property. Basically we said “We'd like to 
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have it. Here’s our treaty instrument. So please sign here and pass the title over. 
Validate what’s already happened.” They weren’t very fond of the idea and 
called in the U.S. Marshals. A couple of marshals came to tell us we were not 
allowed on the property. We would not allow them to come in and evict us, any 
more than we were ever allowed to evict people once they illegally encroached 
upon our lands. There was a physical standoff beginning to develop, which 
became ever more intense as the legal negotiations developed. We were nego- 
tiating from their position, of holding the property. Ultimately, we forced a 
concession, not only that we had a right to be there, but that the entire framework 
of understanding of the nature of our rights to hold territories that have a spiritual 
significance, as it existed in U.S. law, was erroneous. 

The state sent in the marshals with a petition, but ultimately with armed 
reinforcements. It became clear that we were not simply going to leave because 
they brought some guns out. To the extent that they attempted to apply physical 
force, we countered as far as we were capable. It also became clear that we had 
a public relations and communications capacity of our own. Once the state 
realized that they would have to suffer the embarassment of enforcing their 
solution, they backed off. 

Eighty members of the Special Operations Group (SOG) from Virginia 
were brought in, in their SWAT force blue jump suits, as they had a few years 
before at Pine Ridge. On the 6 o’clock news, they were shown running around 
fieldtesting their weapons. This was part of the public conditioning and intimi- 
dation process they engaged in. 

At that point came an intervention from our non-Native allies. Until then, 
Greenpeace had essentially taken a position hostile to Native interests because 
they believed that Natives’ use of land had a negative impact upon the environ- 
ment. Some of the Greenpeace members in Denver, however, were so mortified 
by what was happening in South Dakota that they organized a group of 
non-violent non-Natives. This group placed themselves in the middle of the road 
that led up to our camp. They said, and they were serious when they said it, that 
in order for the U.S. Marshals to make a frontal attack on Yellow Thunder camp, 
they would have to run their vehicles over a bunch of white kids who were 
disavowing any violent intent. The embarassment compounded and they backed 
off from their land assault. 

The Marshals announced on the news two days later that they were going 
to use helicopters loaned by the Strategic Air Command Security Detachment, 
Ellsworth Air Force Base near Rapid City, for an air assault. They estimated it 
would take 30 minutes to offload their SWAT force, round up the Indians, and 
clear the camp. At that point, a press conference was held by our side to utter 
two words, ‘Good Luck!’ 

Western South Dakota was ready for another Oglala fire fight. This was 
the American Indian Movement. This was also where a counter insurgency war 
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had just been fought - with a lot of deaths on both sides. The marshals were sure 
the Indians would fight. They were ready for a cataclysm. 

The government in Washington, D.C. decided the situation was getting 
out of control. A federal judge entered an injunction against the U.S. Marshal’s 
Service preventing them from conducting any sort of armed incursion upon the 
contested area without providing 24 hours advance notice. At that point it 
became an F.B.I. operation. As a result, we had to deal not only with formal 
federal agents, but with ostensibly private vigilante groups running around in 
camouflage, and taking potshots at us. This was being consistently and fairly 
prominently played in the media across the nation - which had a long term 
impact on the federal courts. 

In U.S. courts the initiating party in a case 1s listed first. The federal 
government went to court and then refused to participate in its own process. 
Both parties to the case were to be considered equal until such time as a 
determination was made as to the disposition of the property. We were on a level 
playing field, in principle. Things began to turn around only because we went 
outside the law and created a set of circumstances that were not convenient to 
the ‘occupying’ power. We did not do what they told us to do. We wanted 
resolution. They wanted us to sit in the bleachers and wait until their repre- 
sentatives went through a judicial process - no matter how illegitimate it was - 
that would reinforce the power structure of their court. 

Ultimately, the U.S. posture in the court alienated the judge. The U.S. 
objected and then stood aside, while the Indians brought in their evidence, with 
expert witnesses, over an 18 month period. The judge had no alternative but to 
find that we had a right to the land over the Forest Service. The Forest Service 
did not have superior standing, over statutory provisions of the federal code or 
treaty relations, which under U.S. law, are an element of the supreme law of the 
land. The judge found that we had a right to be there (U.S. v. Means et al., Doc. 
No. Civ. 81-5131, D.S.D., Dec.9, 1985). The judge found that our rights to the 
property in the Black Hills region, which was totally ensconced within the 1868 
treaty, were far more extensive than the 880 acre parcel to which we’d laid 
physical claim by virtue of occupancy. By this time, there were another half 
dozen camps, and the court decision meant that the new camps would receive 
a comparable ruling if the occupants cared to litigate. We had a valid land claim 
if we cared to live in the area. 

Subsequently to the ruling, Yellow Thunder camp itself could be shown 
to be a site of specific spiritual significance to the Lakota people. Since the mid 
1970s, even before federal legislation was enacted in 1978, the U.S. stated that 
specific spiritual sites could be protected in certain ways by the federal govern- 
ment. The judge said that the camp had to make that argument. However, we 
would not have to show that our ancestors went to fast at ‘that’ specific rock 
since time immemorial, or that ‘this’ specific bend in ‘this’ specific creek was 
used for inipi, or that there were councils held in ‘this’ valley. The judge ruled 
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that it would be necessary only to show that sacred sites which functioned 
culturally for us were part of a general geographic area, and the whole area could 
be declared spiritually significant. The judge declared the whole Black Hills 
area as sacred, subject to some sort of mediating influence, at least on the part 
of the Lakota whose land it was, governing its use by non-Indians. This gave us 
a preliminary standing to argue for joint jurisdiction and re-assertion of juris- 
diction over the illegally taken lands. There were several other findings within 
United States v. Means that went in directions that had broad applicability in the 
United States. | 

We had combined all the elements of the strategy the United States had 
used against us and run it in reverse. By virtue of our willingness to assert our 
rights in the real world and making our argument, we witnessed a reversal of 
the kinds of justifications, rationalizations, and prevarications which previously 
had been masked in U.S. law. 


Implications of the Lyng Case 


The U.S. government appealed the decision of its own court and appealed to the 
circuit court in the late 1980s. The Supreme Court of the United States, in an 
entirely separate case, entered a decision that voided everything we had won 
through legal argument. That was the Lyng case, the so called ‘G-O Road’ case. 
(Lyng v. Northwest Indian Cemetary Protection Association, 56 U.S. Law Week 
4292) 

The Forest Service wanted to build a logging road along a valley which 
was a burial ground and sacred area to the Native peoples. The Indians sued the 
Northern California permit board. The forest service argued that the road wasn’t 
meant to be used — it would just be cut in case they ever needed one. The Indians 
countered the valley was of essential significance to the traditions of nine 
different peoples who surrounded it. 

The lower courts found in favour of the Native peoples. Ultimately, the 
Supreme Court overturned the lower courts’ decision, thus demonstrating the 
futility of the litigation process. The court said there must be a weighing of 
interests. This judgment was written by Sandra Day O’Connor, the first woman 
on the U.S. Supreme Court. Justice O’Connor said that we have to engage in a 
balancing of interests in determining outcomes of cases such as these. 

The Court was not convinced that cutting a road through the land in 
question would have the effect or impact upon the Native cultures that they 
argued would take place, or that the destruction of the valley would destroy the 
religion and spiritual traditions, and eventually destroy the cultures themselves. 
Even if it were so, Justice O’ Connor continued, it was acceptable because there 
was a much broader social interest in the acquisition of the timber of the valley. 
The greater good outweighed the Native peoples’ interests. 
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Justice O’Connor rewrote the constitution at this point. The U.S. Consti- 
tution guarantees the rights of all citizens to practice their religion, which was 
the basis of the argument of the nine Indian peoples surrounding the valley in 
this case. This was where there should have been a confluence of interests 
between Indians and non-Indians in the United States, or in Canada for that 
matter. The Constitution offers no such guarantees, O’Connor said. The Con- 
stitution offers the guarantee of religious belief, but not necessarily the practice 
thereof. You can believe in a spiritual tradition; you can hold something sacred 
all you want. You are perfectly entitled to do that — but if “for the greater good’ 
they want to turn it into gravel for a road bed, if they want to come and bulldoze 
your church to put up a parking lot, if they can make an argument that a greater 
number of people would benefit from that, you are not inherently entitled, in the 
U.S. at least, to the actual implementation of your spiritual beliefs in the real 
world. 

That argument completely voided any due process remedies in the United 
States for cases of that sort, and pushed us more squarely toward developing 
extra-legal strategies for exercising our claims, in the world of Real Politik. It 
will be potentially more embarassing for the state power to foreclose upon the 
rights of Indigenous peoples in specific instances, than to simply acknowledge 
those rights for reasons other than idealistic notions articulated in constitutional 
guarantees. 


Conclusion 


We must move away from the notion that we can simply go to the court of the 
conqueror and receive some sort of justice or satisfaction. We must work at 
understanding what it was that guided our ancestors in setting up what they 
imagined to be relations between their nation and the incoming state. We must 
understand manifest rights in the real world. 

If we want rights to land, or if we want to protect particular sites without 
actually legally reclaiming them, we need to physically engage in a process of 
occupancy. We need to determine strategies of communication and alliance 
among one another that will increase the consequences to the state to such levels 
that it will not arbitrarily send in SWAT units to take the land back. 

Nation states must be compelled, in terms they understand, to respect 
Indigenous rights which they have long disregarded. Their own courts have 
acknowledged the validity of our arguments. The international community has 
acknowledged the validity of our rights and entitlements. Nonetheless, they are 
denied us, not through some mystical process — our rights and entitlements are 
denied us through the pure physical power and the will to use that power that 
comes with denying justice, denying rights, denying entitlements. 

If we want land, we should take it. It’s as simple as that. If we’re not going 
to take land, then we’re not going to get it. It’s as simple as that. If having taken 
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it, we’re not able to defend it, we won’t be able to hold it. It’s as simple as that. 
I think that is the lesson of Yellow Thunder. There are ways to avoid massive 
bloodshed that can result from engaging in such strategies, and we have 
demonstrated that. 
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During the past two decades, the Gitxsan and Wet’suwet’en peoples of north- 
western B.C. have asserted the authority they have always had over their 
traditional territories in new ways. In this period, members of these First Nations 
have consistently pursued a diverse array of tactics aimed at gaining both de 
facto and de jure recognition of their uninterrupted stewardship over their lands 
by the provincial and federal governments and the non-Native population of the 
region. 

Under the leadership of the Gitksan-Carrier Tribal Council, which 
evolved into the Office of the Gitksan and Wet’ suwet’en Hereditary Chiefs and 
then the separate bodies of the Gitxsan Simgiigyet and the Wet’ suwet’en Office 
of the Hereditary Chiefs, Gitxsan and Wet’suwet’en people have worked on a 
variety of fronts to achieve these ends. They have methodically exercised 
increasing control over the management of both fisheries and forests by estab- 
lishing their own training programs in the areas of ecological logging and 
trapping, fisheries management, and wildlife habitat mapping, and through the 
creation of the Gitxsan and Wet’ suwet’en Watershed Authority Ranger Service. 
They have tried to educate the non-Native inhabitants of their region about the 
history of their claims through Wet’suwet’en Public Information Working 
Group “dialogue sessions” and workshops run by the Gitxsan leadership for 
corporate executives. They also have defended their territories and their rela- 
tionship to the land through direct action in logging blockades and the estab- 
lishment of fishing camps on traditional sites (Sterritt 1989). 


* — Natalie Oman recently completed a doctorate in Philosophy and Political Science at McGill 
University. She is currently engaged in post doctoral research on the topics of intercultural 
negotiation and First Nations self-government at the University of British Columbia, Faculty 
of Law. 
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“The enormously influential joint land claims case fought by the Gitxsan 
and the Wet’ suwet’en, known as Delgamuukw v. the Queen, is the most famous 
among these and the many other tactics employed by the two First Nations to 
reassert and gain recognition of their authority. In this short paper, written nine 
months before the final appeal of the Delgamuukw case was heard by the 
Supreme Court of Canada and fifteen months before the Court delivered its 
landmark decision, I analyze the tactics utilized by the Gitxsan and Wet’su- 
wet’en in the trial court phase of this case which lasted from 1987-1990, and 
explore potential lines of argument that could be employed in what was then the 
upcoming June 1997 Supreme Court of Canada appeal hearing”. 

In the early 1980s, the decision was made by fifty-one hereditary Chiefs 
of the Gitxsan and Wet’ suwet’en to seek de jure recognition of their continuing 
authority over the 57,000 square kilometres of their traditional territories, on 
behalf of their House members and themselves, in the Canadian courts. This 
demand for recognition was expressed in the legal language of the courts as a 
claim to ownership of, and jurisdiction over, those territories. As a result, the 
Chiefs’ statement of claim is unique in its comprehensiveness, and in the sense 
that it is primarily a claim about land rather than compensation (Rush 1991). It 
poses a fundamental challenge to the Canadian legal and political estab- 
lishments, which have, for the most part, failed to acknowledge any substantive 
content to the “Aboriginal rights” that have been guaranteed since the repatria- 
tion of the Constitution. “Both Georges Erasmus and J.R. Miller chronicle the 
failed efforts to reach a negotiated agreement on the meaning of the ‘Aboriginal 
treaty rights’ guaranteed in section 35 (Erasmus 1989, Miller 1991)”. 

The decision to pursue recognition through litigation in the domestic 
courts of Canada was a controversial one, not just because of the unprecedented 
character of the claim, but also because many people in the broader Aboriginal 
community questioned the usefulness and appropriateness of pursuing a claim 
within a non-Native system, that for the most part functions on the basis of 
cultural categories and ways of knowing that are foreign to many First Nations 
people. I do not mean to suggest that all non-Native judges and lawyers share a 
single conceptual framework, nor that all Gitxsan or Wet’ suwet’en people agree 
upon a single, homogeneous worldview. But while acknowledging that under- 
standings of the social, political and spiritual aspects of our worlds are contested 
and multiple, it certainly makes sense to speak of such cultural difference as a 
real and consequential phenomenon in the context of this paper. In order to 
discuss the historic and continuing hegemony of the Canadian legal and political 
systems over Aboriginal peoples without obscuring the key issue of their 
oppression, I believe that speaking in general terms of the mainstream world- 
view and conceptual categories derived from Western European experience, and 
of the predominant Gitxsan and Wet’suwet’en conceptual frame work, is 
sometimes a reasonable oversimplification. In their opening statement to the 
trial court in Delgmuukw, the Gitxsan and Wet’suwet’en themselves charac- 
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terize members of their cultures as sharing a single worldview or conceptual 
framework, despite the important differences in language, histories, spiritual 
beliefs, and political structures that distinguish the Gitxsan and Wet’ suwet’en 
as unique peoples (Gisday Wa and Delgan Uukw 1989). 

In choosing to mount such a challenge to the province and the federal 
government within the legal system of the Canadian State, the Gitxsan and 
Wet’suwet’en people set themselves two tasks: 1) to explain how the claim to 
ownership and jurisdiction was justified within the dominant legal culture of the 
Canadian state, and 2) to explain how the claim to ownership and jurisdiction 
was justified in terms of Gitxsan and Wet’suwet’en law, and in this way, to 
assert that it ought to matter to the court whether this claim was legitimate in 
terms of First Nations law. In other words, the Gitxsan and the Wet’ suwet’en’s 
strategy was not simply to provide support for their claim in the terms of the 
dominant legal order, but to problematize the cultural authority of that legal 
order and to argue that the court must recognize the relevance of Gitxsan and 
Wet’suwet’en legal standards to its decision. 

In order to accomplish the first of these goals, the litigation teams drawn 
from the Gitxsan and Wet’suwet’en communities, in consultation with elders, 
Chiefs, and their legal counsel, chose to employ two tactics. The first tactic was 
to demonstrate that their claim to ownership and jurisdiction was legitimate in 
terms of Canadian common law by: a) referring to a series of historic judicial 
decisions from the nineteenth century which acknowledged the existence of 
Aboriginal title, and b) drawing upon recent decisions in Canadian cases such 
as Guerin, Meares Island, and Sparrow, that in different ways confirmed the 
existence of Aboriginal rights. (The Gitxsan and Wet’suwet’en legal team 
actively worked to influence the outcome of all three of these cases by partici- 
pating in them as “intervenors” — parties who are granted the right to present 
arguments to the Court.) The second tactic was to draw the court’s attention to 
an imperial edict issued in 1763 by King George III of England. This edict, 
usually referred to as the Royal Proclamation, both affirmed the right of 
Aboriginal peoples to remain undisturbed in their possession of unceded terri- 
tories, and codified the rules governing the acquisition of land by European 
settlers from First Nations (it dictated that land for colonists could only be 
obtained through “government-to-government” negotiations conducted in pub- 
lic between representatives of the imperial authority and the leaders of Aborigi- 
nal peoples). The Gitxsan and Wet’ suwet’en argued that in both these ways the 
Royal Proclamation — which today bears the status of a foundational constitu- 
tional document — acknowledged the existence of Aboriginal ownership and 
jurisdiction. Both the common law and the Royal Proclamation arguments were 
contextualized through a detailed account of the history of the relationship 
between various First Nations and newcomer groups that was formalized 
through treaty-making and other forms of agreement. 
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To sum up, the tactics used to demonstrate the validity of Gitxsan and 
Wet’suwet’en claims within the dominant legal order were to show how the 
common law of Canada, and the Royal Proclamation each affirms the existence 
of Aboriginal rights. The plaintiffs did not argue that the common law or the 
imperial legal instrument served as the source of Gitxsan and Wet’suwet’en 
ownership and jurisdiction. 

In order to accomplish the second task of demonstrating that the claim 
was justified in terms of their own First Nations law as well, the Gitxsan and 
Wet’suwet’en strategists decided to provide the court with the interpretive tools 
it needed to recognize the validity of that assertion, and in fact, to understand 
the nature of the Gitxsan and Wet’suwet’en conception of recognition itself. 
These tools consisted in the building blocks of the Gitxsan and Wet’ suwet’en 
conceptual framework, their traditional ways of knowing and experiencing. In 
order to induct the trial judge into an appreciation of the legitimacy of their claim 
in their own eyes, the plaintiffs tried to help him to see the world from their point 
of view. They did this primarily by showing the court the interrelationships 
among different aspects of their conceptual framework — by illustrating and 
explaining the connections among their oral systems of recording and witness- 
ing their history, their connection with the land, and the role played by reciproc- 
ity in their “economy of affection.” In each case, the explanation led back to the 
multi-faceted institution of the feast, which serves in Gitxsan and Wet’ suwet’en 
societies in slightly different ways as the central site of spiritual, economic, 
political, social, educational, and legal interaction (Gisday Wa and Delgam 
Uukw 1989, Mills 1994). By disclosing the nature of the feast systems of the 
Gitxsan and the Wet’suwet’en, the plaintiffs tried to demonstrate that the 
mainstream Eurocentric conceptual framework that divides up realms of human 
experience into separate and unrelated categories such as law, religion, and 
history does not “fit” with the way that most Gitxsan and Wet’suwet’en people 
understand their lives. By insisting upon being true to their own conceptual 
framework throughout the court case, the Gitxsan and Wet’suwet’en partici- 
pants tried to show the judge how the imposition of mainstream conceptual 
categories on their beliefs could only conceal and distort the true meaning of 
their claim. In so doing, 


...they invited the court to bring to the judicial process a cross-cultural 
understanding, which gave equal validity to the Aboriginal worldview and 
did not rely upon eurocentric experience and thinking as the universal 
reference point. Put another way, the court was being asked to participate 
in the decolonization of the legal mind as it articulated a principled basis 
for the adjudication of the constitutional rights of Aboriginal peoples 
[emphasis mine] (Jackson 1994). 


So, for example, in his introductory remarks to the court, hereditary Chief 
Delgam Uukw tried to communicate the rich and complex nature of the 
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Gitxsan’s relationship to their lands — a relationship that must be reduced to 
“ownership and jurisdiction” when it is translated into Euro-Canadian legal 
categories: 


For us, the ownership of territory is a marriage of the Chief and the land. 
Each Chief has an ancestor who encountered and acknowledged the life 
of the land. From such encounters come power. The land, the plants, the 
animals, and the people all have spirit — they all must be shown respect. 
That is the basis of our law (Gisday Wa and Delgam Uukw 1989). 


In this way, instead of allowing non-Native “experts” to testify for and 
about them, Gitxsan and Wet’suwet’en elders and Chiefs revealed the nature 
of their own legal order and the conceptual framework of which it was a part. 
Before the case was heard, they hired a number of key specialists including 
anthropologists, anthropological linguists, historians, and experts in biology 
and geology to come and learn about particular aspects of their cultures and 
histories, but they only permitted these people to speak to the court as “cultural 
translators” whose job it was to act as a bridge between their First Nations 
worldview and the Eurocentric assumptions they (correctly, it seems) imputed 
to the court. 

By explaining central features of their conceptual framework using the 
example of a feast, the Gitxsan and Wet’ suwet’en in effect asserted to the court 
that the legitimacy of their claim within their own legal order was as important 
to the court’s decision as the legitimacy of their claim in terms of Canadian state 
law. And by transforming the mainstream legal proceedings into a unique sort 
of feast (Mills 1994), they ensured that the process of deciding the claim would 
be an inter-cultural one in which decision-making authority was not ceded to 
the functionaries of the dominant legal order. 


The Trial Court Decision 


Much has already been written about the 1991 trial court decision of Chief 
Justice McEachern in this case, which followed 374 days of court testimony and 
arguments. In sum, he dismissed the claim of the Gitxsan and Wet’ suwet’en to 
ownership and jurisdiction over their traditional territories, holding that their 
Aboriginal rights had been extinguished in the nineteenth century by pre-con- 
federation colonial land ordinances and proclamations, and further, that the 
Royal Proclamation had never applied to the territory that later was subsumed 
by the colony of British Columbia. Adding insult to injury, he found that the 
Gitxsan and Wet’suwet’en (and by implication, First Nations generally) had 
never been sovereign over their own lands. The justification for much of this 
decision was captured in a single sentence of McEachern’s Introduction to his 
Reasons for Judgement: 
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I am sure that the plaintiffs understand that although the Aboriginal laws 
which they recognize could be relevant on some issues, I must decide this 
case only according to what they call “the white man’s law” (Monet and 
Skanu’u 1992: 187). 


These comments were consistent with the manner Chief Justice 
McEachern had adopted throughout the trial. He had complained about the 
difficulty and inconvenience of the plaintiffs’ decision to employ Gitxsan and 
Wet’suwet’en placenames and Chiefs’ names, and he strongly resisted the legal 
team’s efforts to have one Gitxsan elder’s testimony presented in its appropriate 
traditional form of a song, or Limx oo’y (Monet and Skanu’u 1992). Finally, he 
dismissed the relevance of the testimony of two of the anthropologists who were 
acting aS expert witnesses on behalf of the Gitxsan and Wet’suwet’en to his 
decision, because he viewed their efforts to translate the meaning of the 
Aboriginal conceptual categories into terms more familiar to non-Natives as 
unscientific, and biased in favour of the plaintiffs. This controversial move was 
widely deplored in the wake of the judgement (Mills 1994, Asch 1992). 
Ultimately, these incidents were expressions of what Chief Justice McEachern 
described as “his embarrassment” at being asked by the Gitxsan and Wet’ su- 
wet’en to recognize the validity of their worldview (Pinder 1991). 

Chief Justice McEachern’s decision was the logical consequence of his 
belief that the elaborate and respectful lesson he was being offered in intercul- 
tural understanding was irrelevant to his decision. A cursory examination of that 
decision reveals that his dismissal of the reliability of oral history and his 
rejection of the testimony of Gitxsan and Wet’suwet’en witnesses concerning 
their land use practices and the meaning of the institution of the feast — both 
instances of a profound refusal of recognition — were mere addenda to the main 
judgement. What Chief Justice McEachern addressed in his decision, and what 
mattered for that decision, were only the arguments expressed by the plaintiffs 
in terms of the familiar modes of reasoning and justification of the dominant 
legal order. 

I am unable to discuss the details of the 1993 B.C. Appeal Court decision 
in Delgmuukw within the confines of this paper. While the first appeal upheld 
the rights of the Gitxsan and Wet’suwet’en to occupation and use over much of 
their territory, these rights were limited, and the grounds for their justification 
by the appeal judges were drawn only from the mainstream Canadian legal 
sources (Ryder 1994). However, the trial court and initial appeal cases suc- 
ceeded on several fronts in serving goals of broader Gitxsan and Wet’ suwet’en 
strategy. The very fact of the trial court case had helped to spur the B.C. 
government into entering into the preliminary discussions with Native groups 
that gave rise to the provincial government’s treaty negotiation process in the 
early 1990s. The Gitxsan and Wet’suwet’en entered this negotiation process in 
the wake of the appeal court decision by participating with the federal and 
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provincial governments in the signing of their 1994 Accord of Mutual Recog- 
nition and Respect. Although these negotiations were suspended in 1996, while 
they lasted they provided a forum in which Gitxsan and Wet’suwet’en repre- 
sentatives negotiated a transfer of control over the administration and planning 
of a range of programs in the areas of justice and health, and were working 
toward agreements regarding policing and child welfare. (Within weeks of 
finalizing the first B.C. agreement-in-principle with the Nisga’a, the provincial 
government withdrew from trilateral negotiations with the Gitxsan in February 
of 1996, citing the “fundamental differences” between their views “of the nature 
and scope of aboriginal rights and jurisdiction” as its justification. In keeping 
with the terms of the Accord of Mutual Recognition and Respect, the suspended 
appeal of the Delgamuukw case to the Supreme Court of Canada was revived 
as aresult. As co-appellants, the Wet’ suwet’en also consequently faced renewed 
litigation with the Canadian and B.C. goverments. After months of hinting, the 
Canadian government withdrew from treaty negotiations with the Wet’ suwet’en 
in September 1996, citing the federal policy of “negotiation or litigation” — not 
both, since the goverment regarded it as unreasonable to fund both legal actions 
and negotiations concerning the same topic — as their reason for pulling out of 
the productive and relatively harmonious negotiations with the Wet’ suwet’en.) 

Following the Supreme Court of Canada appeal hearing in June of 1997, 
discussions aimed at a reopening of treaty negotiations between the Wet’su- 
wet’en and the provincial and federal governments gained momentum, and the 
Wet’suwet’en negotiation process was restarted in October 1997, although to 
date the Gitxsan’s negotiations remain suspended. 


Analysis 


The Gitxsan and Wet’suwet’en tried to prove the validity of their claim to 
ownership and jurisdiction in not one, but two distinct legal orders associated 
with largely incommensurable conceptual frameworks. The arguments they 
made were translated into the language of only one of those legal orders, and 
these arguments were presented to a judge who — at least in the case of the 
original trial court — was willing only to see the relevance of arguments 
involving the categorical distinctions and standards of value to which he was 
accustomed. McEachern based his decision on the first set of arguments pre- 
sented by the Gitxsan and Wet’suwet’en concerning the common law and the 
Royal Proclamation; he referred to the second class of arguments that aimed to 
demonstrate the validity of the claim in terms of First Nations law only in order 
to dispute and dismiss them. Thus, because of the ambitiousness and generosity 
of their strategy, the Gitxsan and Wet’ suwet’en plaintiffs found themselves open 
to criticisms not only about the foundation of their claims in Canadian state law, 
but also about the legitimacy of their claims within their “home” legal order. 
These criticisms were an insult added to the injury of the judgement based on 
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the common law and imperial legal arguments, and ironically, the opportunity 
for McEachern to question the validity of these Aboriginal legal claims, was 
created precisely by the scope of the Gitxsan and Wet’ suwet’en’s strategy. 

The risk they ran was that if the court failed to learn the lesson about the 
nature of recognition that they were trying to teach, then their rich account of 
their culture and worldview would be reduced and misrepresented by being 
rendered in terms of the dominant conceptual categories that informed the 
judge’s legal reasoning. This is precisely what happened in the trial court 
decision, as the multi-dimensional image the Gitxsan and Wet’ suwet’en had 
crafted of their society was squeezed into two dimensions, transmuted in content 
and distorted like the subject of one of Picasso’s paintings. 


Legal Pluralism 


Now that the final appeal of Delgamuukw is scheduled to be heard by the 
Supreme Court of Canada (June 16-17,1997) the question that arises is whether 
resources exist within the legal order of the Canadian state that could make it 
possible for the judges of the Supreme Court to recognize the validity of the 
Gitxsan and Wet’suwet’en claim in the plaintiffs’ own terms. 

There is a field of legal theory that seems to offer a promising answer to 
this question. Legal pluralism is an area of legal scholarship that examines 
common presuppositions about the nature of law and compares those assump- 
tions to the way law “really works” in the world (Griffiths 1986). The first 
observation legal pluralists make is that most people in Canada, including most 
lawyers and judges, tend to be legal centralists; that is, they believe that there is 
a single, exclusive system of unified law that is systematically organized and 
exhaustive or “gapless” (Simpson 1986). For legal centralists the moral author- 
ity of this system is usually thought to flow, in theory, from the sovereign, 
although most would argue that in practice, law is the law of the state because 
the state is the fundamental unit of political organization, and the power of the 
state enforces this ideal of a unified system of law. Legal pluralists regard this 
legal centralist vision as a myth and an illusion. They observe that in the real 
world, the experience of law is much messier, more complicated, and more 
interesting than that myth suggests (Macdonald 1993). 

At this point, legal pluralists divide roughly into two camps. The first 
group of “weak” legal pluralists believe that most societies’ legal systems are 
pluralistic in the sense that they encompass a variety of distinct legal orders, but 
that these orders are hierarchized, and ultimately subsumed under the over- 
arching state legal order that is the ultimate source of their authority. The second 
group of “strong” legal pluralists regard their colleagues described above as 
closet legal centralists. The fundamental error they believe that both unreflective 
legal centralists and weak legal pluralists share in is the conviction “that ‘law’ 
must ultimately depend from a single validating source,” according to Griffiths 
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(1986). In fact, strong legal pluralists observe, multiple legal orders with distinct 
sources of authority coexist within particular societies, competing and overlap- 
ping without forming part of a single legal “system.” 


Application within the Canadian Context 


Not surprisingly, there is a sizeable and important group of Canadian legal 
scholars who apply varying degrees of legal pluralism to the analysis of issues 
of Aboriginal title and rights. Most of them fall somewhere in the middle of 
these two camps. The views of a number of these authors, including Brian 
Slattery, Jeremy Webber, Patrick Macklem, Mary Ellen Turpel, and John 
Borrows, have direct application to the problem of recognition that plays such 
a central role in the Delgamuukw case. A brief survey of their positions reveals 
a range of different approaches to finding bases for the legal recognition of 
Aboriginal rights and title within the dominant legal order. 

Slattery suggests two distinct sources for Aboriginal rights and Aboriginal 
title in “Understanding Aboriginal Rights” (Slattery 1987). At the weak legal 
pluralist end of the spectrum, he argues that the doctrine of Aboriginal rights 
originated in principles of colonial law, which eventually became part of the 
common law tradition. His second argument, concerning the origins of Aborigi- 
nal title, allows for the possibility that sources of authority other than that of the 
crown or state are conceivable within Canadian jurisprudence, and so moves 
closer to the middle of the legal pluralist range: Slattery holds that the legal 
source of Aboriginal title is neither European property law nor “Native custom,” 
but ‘“‘an autonomous body of law that bridges the gulf between [them],” over- 
arching and embracing both systems. 

Webber develops the foundation for Slattery’s second claim, and broad- 
ens its application in “Relations of Force and Relations of Justice” (1994). 
Webber focusses on the period of early colonization along the northeastern coast 
of North America in his work, and looks at the many distinctive legal orders 
that coexisted then — those of different First Nations, and of European colonists 
from diverse legal traditions. Based on this research, he argues that Aboriginal 
title and rights are best understood as having their source, not in the Royal 
Proclamation or early case law, but “in [the] practical interaction between 
colonists and indigenous peoples during the first decades of contact” (Webber 
1995). As in Slattery’s second argument, Webber maintains that the Royal 
Proclamation and the supporting common law decisions should be interpreted 
as codifications of practices and accommodations that had been worked out on 
the ground. 

In Distributing Sovereignty: Indian Nations and Equality of Peoples, 
Macklem (1993) examines arguments which locate the source of Aboriginal 
rights in the “prior occupancy” of North America by Indigenous peoples, and 
suggests that in many cases their proponents are employing prior occupancy as 
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a proxy for the more effective claim of prior sovereignty. Macklem clearly 
acknowledges the relevance of Aboriginal conceptions of rights and title to the 
resolution of conflicts over First Nations sovereignty, and thus, positions 
himself in the broad middle range of legal pluralists. However, in going beyond 
the standard legal resources of common, statute, and constitutional law, he 
draws upon the theoretical resources of liberalism alone (without exploring 
Native sources of justification) in order to find normative principles that support 
First Nations claims for the recognition of Aboriginal forms of government. 
(Macklem, like Webber and Slattery, elaborates arguments designed to be 
persuasive to members of the dominant Canadian legal culture; however, the 
fact that all three have tailored their positions to further the goal of Aboriginal 
sovereignty within the existing context of inequitable power relations in Canada 
is not to say that any of these authors necessarily feels that legalistic or normative 
arguments based upon mainstream conceptual categories exhaust the available 
grounds (moral or legal) for rights and title clams. Their positions on this issue 
are generally not discussed in their writings.) 

In Aboriginal Peoples and the Canadian Charter, Turpel (1989-90) 
adopts a strong legal pluralist position that leads her to question the whole 
enterprise of litigating Aboriginal rights claims within the mainstream legal 
order of Canada. She criticizes the universalist pretensions of the Canadian legal 
system, and wonders about its ability to accommodate claims that self-evidently 
arise from First Nations legal regimes that pre-date the more conventionally 
powerful state legal system, and derive their legitimacy from unique sources. 
Because the dominant legal culture does not generally allow for the ascription 
of legitimacy to alternative sources of authority, and because of the effects of 
“Sudicial elitism, racism, and legalism” within that system, Turpel raises doubts 
about the reasonableness of pursuing such claims through established state legal 
channels. 

Borrows strikes a balance among these diverse views. He seems to accept 
the realpolitik necessity of litigating Aboriginal rights and title claims within 
the dominant legal order, but seeks to expand the limits of that legal order to 
allow for a recognition of First Nations normative regimes as legitimate and 
distinct sources of law. Like Webber and Turpel, Borrows wants to find a basis 
for the legal recognition of Aboriginal rights that will not rely solely upon the 
law of the Canadian state as the source of those rights. But like Slattery, 
Macklem, and Webber, Borrows wants to develop an argument that will meet 
the standards of legal reasoning and justification that prevail within that domi- 
nant legal order (and therefore might serve as a resource for its judges). 

In With or Without You: First Nations Law (in Canada), Borrows (1996) 
balances these different aims in an argument that goes further than any of those 
previously considered toward solving the dilemma of those who are forced, for 
practical reasons, to defend claims to Aboriginal rights and title within the 
Canadian state legal regime. His ideas provide an elegant, logical basis for 


252 SACRED LANDS 


The Role of Recognition in the Delgamuukw Case 


Aboriginal demands for recognition of Native legal orders and the conceptual 
frameworks they are part of, like the demand made by the Gitxsan and Wet’su- 
wet’en in Delgamuukw. 

Borrows begins by developing the argument that there are two parallel 
traditions within Canadian common law: one that affirms the existence of 
Aboriginal rights and title, and the other that denies it. But he suggests a 
foundation for the “affirmative” tradition that seems obvious to many First 
Nations people, but which has never been fully articulated in terms of Canadian 
law before. Borrows points out that the ultimate source of the affirmation of 
Aboriginal rights and title in Canadian common law and the imperial instru- 
ments is not just the historical accommodations reached between newcomers 
and First Nations, but the legal orders of First Nations themselves. Briefly, 
Borrows draws attention to common law sources that describe Aboriginal rights 
in land as “sui generis,” or “deriving from the Indians’ historic occupation and 
possession of their tribal lands.” (The sui generis conception of Aboriginal 
rights is not unique to Borrows, as he notes; however, he synthesizes earlier 
formations and proposes a more substantive, richer notion than others have.) 
Because the pre-existing organization of First Nations communities is integral 
to their occupation and possession of land, and the organization of First Nations 
societies is dependent on the existence of First Nations law, these Aboriginal 
legal principles are, by extension, the foundation for Aboriginal rights and title 
within the common law as well as within First Nations societies themselves. 

To put this differently, Borrows argues that First Nations law is not only 
prior to, but in fact, the source of, the legal norms that give rise to the doctrine 
of Aboriginal rights and title, even within Canadian state law. He contends that 
First Nations law should be regarded as forming “a legitimate part of the 
Canadian law on Aboriginal rights,” because the affirmation of these rights in 
what became mainstream Canadian law was only possible because of the 
pre-existing validity of these rights in First Nations legal orders “Moreover, 
since First Nations laws continue to give meaning and content to all Aboriginal 
rights and form a part of the laws of Canada, reference to these laws in Canadian 
law is a foundational and unifying principle in Aboriginal rights jurisprudence.” 

The kind of argument Borrows is making fits neatly with the goals of 
Aboriginal plaintiffs like the Gitxsan and the Wet’suwet’en, by suggesting a 
way of presenting land claims without having to justify those claims on the basis 
of a legal order that originated with the colonizers of their land. Borrows’ line 
of reasoning demonstrates that the only logical basis for the recognition within 
Canadian law of Aboriginal sovereignty is the legitimacy of Aboriginal sover- 
eignty in terms of First Nations law. 
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Conclusion 


So, for example, if this interpretation were applied to the Delgamuukw case, it 
could provide a justification within Canadian state law for recognizing the 
demand by the Gitxsan and the Wet’ suwet’en that their conceptual framework, 
and the validity of their claim in terms of that worldview, be considered as 
significant for the court’s decision as arguments couched in terms of mainstream 
legal categories. Borrows’ approach could also provide the judges of the 
Supreme Court of Canada with a compelling reason to accept the guidance 
offered by the Gitxsan and Wet’suwet’en witnesses in the trial court. On 
Borrows’ view, it was precisely First Nations peoples’ conceptions of the sacred 
and of their relationship to the land that formed the foundation for the body of 
Canadian common and constitutional law that is generally agreed to support 
Aboriginal rights and title claims. Perhaps on this basis it could be argued that 
in order to finally adjudicate the relationship between the Canadian state and 
the Gitxsan and Wet’suwet’en in formal terms, it must be the Gitxsan and 
Wet’suwet’en legal orders and their corresponding conceptual framework that 
are recognized and explored. 

By maintaining that their claim is valid in both the Canadian state legal 
order and in their own legal orders, but refining the basis for that assertion, the 
Gitxsan and the Wet’ suwet’en could supply the Supreme Court of Canada with 
the final implement the judges require in order to recognize that claim: a 
justification within Canadian law for looking outside of state law for standards 
of value and principles of justice to guide their decision. By following Borrows 
in making more explicit their argument that the source of Canadian state legal 
affirmation of Aboriginal rights and title is First Nations law, the Gitxsan and 
the Wet’suwet’en may be able to persuade the Supreme Court that recognition 
of the validity of First Nations law, and the worldview of which it is a part, must 
be a fundamental feature of the judgement. In accepting the lesson in recognition 
offered by the Gitxsan and Wet’ suwet’en, the judges would have to give up the 
tacit assumption of judicial objectivity and consciously open themselves to the 
possibility of a transformation of their standards of value and customary ways 
of reasoning (see Hart 1996, Morawetz 1990). Such a situation would, as Turpel 
(1989-90) has observed, “involve acknowledging the imperative of admitting 
mistakes and recognizing ignorance.” 

Whether the members of the Supreme Court of Canada will be able to 
expand the bounds of the Canadian legal imaginary by acknowledging the 
diversity of legal orders that exist in this country in order to provide that 
recognition remains to be seen. The legal resources that would allow them to do 
so lie within both the common law and the Gitxsan and Wet’suwet’en legal 
traditions. But in order to use these resources, the Justices of the Supreme Court 
will have to embrace a vision of the law of Canada as a multi-stranded and 
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piecemeal, evolving canon in which Aboriginal norms of justice and world- 
views play as important a role as the regime of state law. 
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Vil. CLAIMS, 
CONFLICTS AND 
RESOLUTIONS 


Hundreds of land claims are still being negotiated. This 
section includes papers which recommend de-colonizing 
the process and language used in negotiation claims to 
create equitable agreements. They also suggest that 
apologies be given as a first step in the healing process. 

Models and case studies from Saami reindeer herd- 
ers, Coast Salish fishers, San Carlos Apache traditional 
healers, Pembina Métis, Dogrib hunters, and Maori re- 
source managers, demonstrate the importance of recog- 
nizing the cultural meaning and significance of land as 
critical components of land negotiations and planning 
processes. For equitable land claims resolution to occur, 
Aboriginal world views, values, and traditions must be 
included throughout the negotiation process, and shared 
with neighbouring communities and other user groups. 
Garth Cant concludes this section with an example from 
the Waitangi Tribunal in New Zealand, where an equita- 
ble resolution was developed through an understanding 
and respect of Maori and non-Maori world views. These 
Indigenous peoples are now able to respect their tradi- 
tions and live in harmony with the land alongside other 
cultures with differing world views. 


Claims Resolution: 
A Healing Process? 


Michael Coyle’ 


Introduction 


To many First Nations, the title of this paper is unfortunately a strange one. Land 
claims negotiations are too often associated with anger, with frustration, with 
divisions between First Nations and their neighbours, and divisions within First 
Nations. That is the reality in many land claim negotiations today. Certainly, 
it’s fair to say that the land claim negotiation process often exacerbates the 
underlying conflict and opens more wounds. 

I speak today very humbly. I’m not an Aboriginal person. I cannot speak 
about what is needed for healing from an Aboriginal point-of-view. I’m here, 
as many of you are, to learn from you and hear your thoughts. As a mediator, it 
is my job to ensure the process is a fair one and a healing one. We need to hear 
from all perspectives for that to occur. 

There is now a backlog of over 300 claims in Canada. Land claims in 
many ways, are not attended by healing at the moment. Anger, on the other hand, 
is associated with claims: anger that lands were taken in the first place, and that 
First Nations’ rights were not honoured; anger that First Nations people and 
their dignity was not respected in this country; anger at the length of time it has 
taken Canada to begin resolving these issues. And there’s anger on the First 
Nations’ side with the claims process itself, as it fails to treat First Nations as 
equals. The policy and process was developed by the Crown governments in 
this country, and so the Specific Claims Policy is hardly a document infused 
with a post-modern approach. It is very much a legalistic document prepared by 
governments as a means of processing and clearing an inventory of legal 
grievances. 

There is also a lot of tension and anger on the non-Indian side. There is 
fear that third-party property rights will be affected by claims negotiations and 


* — Michael Coyle works as a mediator for the Indian Commission of Ontario, and as a visiting 
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concern that First Nations are recieving special treatment and afforded rights 
that non-Aboriginal people do not enjoy. This is manifested throughout nego- 
tiations, whether as expressions of open racism at town hall meetings where the 
feasibility of proposed settlements is being discussed or whether, as blatant as 
death threats against both the Chief and a Minister of the Crown as was the case 
in one claim I was dealing with last year. In that case, the proposal was that the 
First Nation receive 70,000 acres of Crown land as part of the claim settlement. 
At the signing ceremony, the tension was very evident, with police boats 
stationed in the river overseeing the process. 

A study Coopers and Lybrand did a few years ago reported that First 
Nations often find that even when their claim is settled (and even if their land 
or some of their land was included in a compensation package), they still feel 
that their underlying conflict was not dealt with. They feel that the process does 
not treat them with respect. Land claim negotiations are a tension filed, exhaust- 
ing, and conflict-ridden process. Coopers and Lybrand interviewed some 27 
First Nation claimants who had managed to settle their claims, and every one 
of them said that the underlying grievance had not been resolved. The following 
discussion explores, in very practical terms, ways to change that situation. 

First Nations’ rights will continue to be an issue. Their claims are not 
going to disappear. First Nations are entitled to the resources that were wrongly 
taken from them. In one way or another, the movement toward claims resolution 
will continue for the foreseeable future. Given the negativity associated with 
the process in the past, a critical question for First Nations and Crown govern- 
ments alike is how to ensure that the process is a positive step toward resolution 
of all the issues. The process needs to address the underlying conflicts mani- 
fested in a land claim dispute, and in a way that promotes healing. The claims 
process needs to promote healing between the First Nations and their neigh- 
bours, and to create cohesion within the First Nation community. 


How the Claims Process Can Promote Healing 


There are ten ideas I will briefly outline. First, there seems to be a consensus 
that fundamental reform of the Specific Claims policy is essential. This view is 
reflected in the Liberal “Red Book”, in the conclusions of the Royal Commis- 
sion on Aboriginal Peoples, and in the findings of almost every neutral com- 
mentator who has examined the policy and process. The Indian Commission of 
Ontario, where I work as a mediator, produced a 120 page report in September 
1990, right after the Oka crisis, which set out how we thought the process must 
be improved. Of the 36 recommendations in that report, about 4 or 5 have been 
implemented to date. In 1990, the national Chiefs’ Committee on Claims, in 
which I was involved, also set out a series of recommendations to improve the 
process and policy. Today the claims process continues to be examined by a 
joint working group representing First Nations and the federal government. 
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It is clear that the process has to change so that land claims can be dealt 
with fairly and promptly. A new process has to be developed by First Nations 
and the Crown, which empowers First Nations and recognizes that there are two 
different perceptions of Canadian history. Both of these views must be respected 
in the revised claims resolution process. 

In reflecting the input of both sides to the dispute, it must be acknowledged 
that the criteria by which claims are assessed and settled need to be viewed as 
legitimate by the First Nations and the Crown alike. At the same time, if both 
sides are to be empowered in the negotiation process, both parties’ cultures, 
traditions, and views need to be respected. To the extent that provinces are 
necessary parties to a claim, their input would also have to be recognized in the 
claims policy and process. 

It is not currently government practice to apologize to First Nations for 
the Crown’s misconduct that led to the claim in the first place. This is unfortu- 
nate, because accepted negotiation theory and common sense suggest that a 
grievance will never truly be addressed unless the reasons for the grievance are 
openly recognized. In my experience as a mediator, governments consistently 
underestimate the importance of this point in their approach to land claim 
negotiations. The Crown has an understandable concern that they not be seen 
to have admitted liability before reaching a final settlement. Still, I can think of 
no reason why a statement of regret or a formal apology could not be delivered 
publicly by Crown representatives at the time a final settkement agreement is 
signed. At that point, the settlement agreement will have eliminated any possi- 
bility of another lawsuit based on the same claim. If the government remains 
concerned that an apology might prejudice its legal position on other similar 
claims, the apology could be carefully drafted so that it does not imply legal 
liability. In my experience, this is not what First Nations are looking for. What 
they are seeking, and what surely would assist in healing the relationship, is 
assurance that past mistakes will not be repeated, and that their relationship in 
the future will be based on respect. 

Another obstacle to the healing process is the language used to ensure that 
the settlement is a final one. Simply put, the use of colonial sounding words like 
“extinguishment” and “surrender” undermines the equality of the parties. It is 
surely possible to develop appropriate legal language, whereby a First Nation 
releases the Crown from any further claims, in return for an acceptable settle- 
ment, without resorting to such demeaning concepts. The same reasoning 
applies to the present practice whereby the Crown insists on language in the 
settlement agreement, stating that it admits no liability in relation to the claim. 
So long as an appropriate release is included, there seems to be no need for First 
Nation members to be confronted with such language when they are asked to 
approve a settlement agreement. 
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Incorporating Respect into 
Current Negotiations 


I don’t foresee any major changes to the process in the next year or two. If you 
are involved in a claims negotiation right now, what can you do? If you represent 
a First Nation, there’s a lot of room to ensure that the current process respects 
First Nations’ values, perspectives and traditions. The Specific Claims policy 
does not say how meetings should be run. It does not speak to the cultural and 
ceremonial aspects of negotiation. It does not state how negotiations can proceed 
in a manner that is respectful of how both sides understand the claim. There is 
an opportunity for First Nations to make sure the process is respectful of their 
traditions. Negotiations can occur on reserve, if that is appropriate, with a 
significant number of elders and leaders present. Meetings can allow the 
underlying grievances to be heard, to be aired, even if they do not fit into one 
of the ‘pigeon holes’ of the Specific Claims policy. A First Nation can prepare 
and present its own views, including its own legal opinion on the claim, 
regardless of the criteria which the Crown believes are appropriate. A First 
Nation can judge any proposed settlement in light of the criteria the First Nation 
considers legitimate. 

As for negotiation strategy, I personally recommend a problem-solving 
approach be adopted, rather than a positional, adversarial approach. The Crown 
government will normally have more power; an adversarial approach is not 
likely to witness a shift in position at a meeting and is more likely to lead to 
anger and a lack of respect for the First Nation perspective. The Commission 
has seen the problem-solving approach to negotiation (Harvard’s Getting to 
Yes), work effectively. Problem-solving, or “principled negotiation’, suggests 
that both sides look at their underlying interests, and not merely their initial legal 
positions. Working together, both sides must develop options that meet both 
sides’ interests. For example, in the recent Mississagi northern boundary claim, 
near Blind River, Ontario, the First Nation wanted its territory to include the 
Blind River where it went through what was to be the First Nation’s additional 
territory. The provincial government’s initial view was there’s no way the First 
Nation could own the bed of a navigable river as part of the claim settlement. 
“The province has jurisdiction over navigable rivers and we need to control A,B 
and C’’. The First Nation responded, ““We need the river. We don’t want our 
reserve cut in half. This river is important to our history and to our future.” In 
the end, by taking an interest-based approach, by looking at what both sides 
really wanted, the parties were able to develop an option that was acceptable to 
both. 

The First Nation felt a close connection to the river. They wanted to own 
the river. The government wanted to control the water quality and water levels 
going into the town of Blind River. Having looked at both parties’ underlying 
objectives, rather than focusing on their conflicting positions, we were able to 
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work out a solution. That section of the river bed is now part of the First Nation’s 
reserve. Through a special piece of legislation in Ontario, the Indian Lands 
Agreement Act, the Ontario government was able to achieve its goal of control- 
ling the water quality in the river, something that was also in the First Nation’s 
interest. The local municipality supported the claim settlement because they had 
water quality and water levels guarantees. 

An immediate step First Nations can take is to ensure that the elders and 
community leaders are present and have input throughout the negotiation 
process. The elders know the traditions of the First Nation. They are the link 
between the past and the future. A land claim is not a business transaction. The 
First Nations that I have seen who have brought their elders to the negotiation 
table and take advice from the elders, are satisfied with the outcome. A 
constructive community debate about the proposed settlement is feasible at the 
end of the negotiations when the community and elders are involved throughout 
the process. 

Another successful strategy is to ensure the First Nation community at 
large is kept regularly informed of developments at the negotiation table. 
Greater knowledge within the community of the issues and arguments being 
presented at the negotiation table increases their understanding of the final 
settlement proposal and reduces tensions resulting from misunderstandings. 
Effective communication will also result in community expectations being more 
closely tied to the final settlement. Ideally, regular community consultation 
throughout the process ensures that the negotiators meet the expectations of the 
First Nation community. 

In my view, another Key, on the First Nation side, to making the claim 
process a healing one is to build bridges between yourselves and your immediate 
neighbours, the town next door. Too often, the Crown government will say that 
this is their business, dealing with your neighbours and their elected repre- 
sentatives. We have found, in Ontario, that where First Nations have a direct 
contact with their neighbours, they’re able to address their concerns, and ensure 
that they understand the First Nation’s approach to the claim. In this way, the 
First Nations can do their best to ensure that, when the cars go back to Toronto 
or to Ottawa, they’re living together with their neighbours in a peaceful way. In 
the claim I described to you earlier — the one with death threats and police boat 
protection, I was happy to hear from the Chief last week that they now have a 
very good relationship with their neighbours in the town. The First Nation is 
pleased that their hockey team is now being sponsored by a business in town. 
The Chief and elders tell me this is because they insisted on staying in touch 
with people they felt were responsible members of the neighbouring commu- 
nity. 

Finally, the success of the land claims process depends on more than the 
First Nations. Thucydides, a Greek historian, said that “Justice will come to 
Athens only when those who are not wronged become as indignant as those who 
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are.” First Nations will not be able to take their rightful place in a healthy 
relationship with their neighbours in this country until there has been enough 
education of non-Aboriginal Canadians. I am continually amazed by the lack of 
knowledge among the general public as to the treaty process that created this 
country. The general public does not know that it was illegal during this century 
for lawyers to represent First Nations in claims, or that First Nations people 
could not vote until 1960. That kind of basic knowledge the general population 
does not have. If they are going to become indignant about injustice, they need 
this information. It is our responsibility to make sure that information gets out 
there. It will be a challenge, but I don’t see any alternative. 
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Origin myths not only capture and entrance, but also permeate language and 
establish the outlines for world views. We use them to find out ‘what is’; or do 
we determine “how it was’ according to our present wishes for power? Nietzsche 
and Foucault, among others, have thrown into the cooking pot Western linearity, 
with its beginning, middle, and end. T.S. Eliot repeats, “In the end is my 
beginning” (Foucault 1970, Eliot 1943). 

The state long ago lost what short memory it had. The very constitution 
of the modern European state, said to have been marked by the Peace of 
Westphalia in 1648, buried the past in the effort to legitimize contemporary 
power relations (Verzijl 1968). The state became a promise, a contract, an 
agreement to leave alone in order to be left alone. The state became the vehicle 
for the exhortation, “Let’s get on with it,” whether “it” be conquest, manufac- 
turing, marketing, or defense. Myth creation went along with the futuristic 
thrusts, and here we are, believing that diamonds always have been and always 
will be forever. 


* Fae Korsmo is an Associate Professor in Political Science at the University of Alaska Fairbanks. 
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Returns to Origins 


The nineteenth and twentieth centuries hosted various romantic ideals, some of 
them wildly successful in terms of widespread belief. The return to origins 
became itself a promise of future health, happiness, and wisdom. But whose 
origins? Who was the citizen, the human, the subject? The answers sometimes 
took exclusionary, hateful turns, but others were inclusive, inviting gestures. 
Proof of authenticity became prized, as more groups forwarded claims based on 
origin. | 

Western law provides a basis for such claims, yet also constrains the 
presentation of those claims to conform with a rather romantic linear view of 
beginning, middle, and end. “Law,” as I use the term here, is an unwieldy 
collection of actions by state authorities in addition to the conceptions they act 
upon (Llewellyn 1960). Law functions in state time, conferring rights and duties 
for the moment. It is the nghts-holders who remember and force judges and 
legislators to recollect. 

Aboriginal rights claimants attempt to draw the courts beyond state time 
to a fundamental wholeness of origins. The claims encompass both the promises 
made by state officials, whether these were formal agreements or, mutterings 
out of the sides of the mouth, and the practices and beliefs integral to the 
Aboriginal society. Courts are both open to and bewildered by these claims. 
Royal proclamations, treaties, laws, reports, and parliamentary records, while 
subject to debate as to their purpose and significance, are nonetheless tangible 
indicators of the state’s interpretation of an Aboriginal society’s status. To 
courts, these records represent points to be linked on an historical line. But the 
implication that a culture, a practice, a group identity can be used to scoop out 
a murky, undocumented past and merge it with the present to defeat the 
competing non-Aboriginal claims is more than most courts are willing to accept. 
Do the Aboriginal claimants simply manufacture the past from their present 
‘wish list’ of power relations, as some judges seem to imply? Or is there a core 
of out-of-state-time origins and continuity that rules of evidence cannot capture? 

This essay examines recent court decisions in Canada and Sweden to show 
how Western law accommodates, yet limits, Aboriginal rights. Canada and 
Sweden were chosen for three reasons. First, both countries have laws or 
constitutional amendments at the national level which underscore the existence 
of Aboriginal rights, regardless of whether or not formal treaties were con- 
cluded. Second, Indigenous groups in both countries actively pursue their 
definitions of those rights in the courts, resulting in contemporary legal inter- 
pretations available for analysis. Third, the treatment of Aboriginal rights has 
largely focused on single cases or cases within Anglo-Canadian or Anglo- 
American law. That similar dilemmas are experienced by the Saami people 
shows that the problem of proving origins and continuity is not unique to 
common law in former British possessions. 
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The Cases and the Tests 


The District Court of Sveg, in the county of Jamtland, Sweden, ruled in February 
1996 that the local Saami villages do not have the right to use private lands as 
winter pasture for their reindeer (Renbetesmdlet 1996). This was the first 
significant case interpreting Saami rights in Sweden since the Taxed Mountains 
decision of 1981 (Jahreskog 1982). In August 1996, the Supreme Court of 
Canada determined that the Aboriginal fishing right of the Stalo people (a Coast 
Salish group) in British Columbia did not encompass the right to sell the fish 
for cash. These two opinions, reached under two different bodies of law, 
demonstrate similar dilemmas in delineating the rights of native groups. 

Section 35(1) of Canada’s Constitution Act, 1982 recognizes and affirms 
existing Aboriginal and Treaty rights of Aboriginal peoples (Macklem et al. 
1994). In R. v. Sparrow ({1990] 1 S.C.R. 1075, 70 D.L.R. (4th) 385), the 
Canadian Supreme Court defined, as an Aboriginal right, the right of the 
Musqueam Band to fish for food, noting that the government may regulate the 
exercise of the right through legislation such as the Fisheries Act, but the 
regulation must be consistent with Section 35(1). The Court in Sparrow came 
up with a test for determining whether an Aboriginal right has been violated. 
First, is the limitation, here the restriction is on net length, unreasonable? 
Second, does it impose undue hardship? Third, does it deny to rights-holders 
their preferred means of exercising the right? The Court put the burden on the 
Crown to justify limitations of the Aboriginal fishing right, and warned that past 
regulations could not be used to determine the content and scope of the right. 
Yet British Columbia’s regulatory scheme under the Fisheries Act made a 
category for native fishing, the “Indian food fish license,” to be used for the sole 
purpose of obtaining food. In Sparrow, the Court declined to consider whether 
commercial fishing was part of the Aboriginal right, tacitly accepting the 
fish-for-food limitation imposed by the regulatory scheme, although modifying 
it according to the plaintiff’ s claim that the fishing right also included ceremo- 
nial and social aspects (/bid 1101). 

In R. v. Van der Peet (Supreme Court of Canada, File No. 23803, August 
22, 1996), the Canadian Supreme Court took up the question of whether the 
British Columbia Fishery (General) Regulations, which prohibited the sale or 
barter of fish caught under an Indian food fish license, infringed the Aboriginal 
right of a Coast Salish woman charged with selling her salmon in violation of 
the regulations. The Court faced the task of establishing a boundary between 
Aboriginal and non-Aboriginal resource rights, using the test set forth in 
Sparrow. To be an Aboriginal right, “an activity must be an element of a 
practice, custom, or tradition integral to the distinctive culture of the Aboriginal 
group claiming the right” (R. v. Van der Peet). The relevant time period to 
examine, according to the majority opinion, was prior to contact with the 
Europeans (/bid 111). 
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The case of Saami rights heard in the Sveg court differed, due to the nature 
of the case itself and the definition of Saami rights in Swedish law. The Saami 
have no special marker as Aboriginal or Indigenous people in the Swedish 
Constitution, but have been recognized as a distinct people through law and 
regulation. The major regulatory regime developed specifically for the Saami 
has been a series of reindeer management laws, beginning in 1886. The latest 
version identifies a right belonging to all Saami people, the so-called reindeer 
herding right, on the basis of time immemorial prescription (urminnes hdvd) 
(Bengtsson 1987, Bergslund, 1977, Cramer 1987, 1933, Eriksen 1993, Korpi- 
jaakko 1985). However, only those Saami living and working in the collective 
Saami village as full-time participants in the reindeer economy, are entitled by 
law to exercise the right. This means, as a practical effect, a small minority of 
the Saami are covered by the reindeer herding law. The so-called reindeer 
herding right entails use of land and water for reindeer pasture and for hunting 
and fishing (Beach 1986). 

The Sveg case, now on appeal to a higher court, came about as a challenge 
from land owners in the Harjedalen region of the county of Jémtland. The land 
owners objected to the use of their property by Saami villages as winter feeding 
areas for their reindeer. They asked the court to rule that the Saami reindeer 
herding right does not extend to privately owned land in Harjedalen. The Saami 
villages, in response, claimed that the right did encompass winter pasture on 
privately owned lands, based on time immemorial rights (urminnes hdvd), 
explicit recognition of those rights in the reindeer management laws of Sweden, 
custom (sedvana), and international law. The court placed the burden of proving 
the winter pasture right on the Saami, requiring evidence of continued, consis- 
tent, and unchallenged use of these lands over a long period of time (Renbetes- 
malet 1996). 

In each case the native party did not convince the court that the activity 
in question fell within the scope of Aboriginal rights as defined by the state. In 
each case the judges could not connect beginning, middle, and end to their 
satisfaction; nor could they legitimize an out-of-state-time wholeness that would 
have sublimated the frozen points on the ground into a vision of cultural 
continuity. 


Origins: When Does Culture Begin? 


Both the Sveg court and the Canadian Supreme Court considered evidence on 
pre-contact Indigenous cultures. In R. v. Van der Peet, the majority deemed the 
pre-contact period decisive in the search for Aboriginal rights, i.e., distinctive 
and defining practices, traditions, or customs that existed prior to European 
influence. The Canadian judiciary has been divided in their assessment of the 
proper starting point for establishing original customs, practices, and traditions 
(Cassidy 1992). In Delgamuukw v. British Columbia ({1993] 104 D.L.R. (4th) 
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470), the British Columbia Court of Appeal agreed with the trial judge’s test of 
time for Aboriginal rights, i.e., the claimants must show that the practice was in 
place at the time of European contact and continued to exist as the European 
power asserted sovereignty over the region (Ibid 515). The trial judge took this 
test from Hamlet of Baker Lake v. Minister of Indian Affairs and Northern 
Development ([1979] 107 D.L.R. (3d) 513), a 1979 case concerning Inuit claims 
to the Baker Lake area of the Northwest Territories. Judge Mahoney of the 
Federal Court, Trial Division, looked at the extent of Inuit occupation in the 
Baker Lake area prior to recorded history. According to Baker Lake, history 
began in that area with Henry Hudson’s voyage in 1610 and continued with the 
first European penetration into the area in 1762, when ships entered Baker Lake 
through the Chesterfield inlet and the ship commanders kept journals and 
recorded Inuit encampments (Ibid 522-524). Likewise, two leading cases on 
Aboriginal rights, Calder v. Attorney General of British Columbia ({1973] 34 
D.L.R. (3d) 145) and Sparrow ({1990] 1 S.C.R. 1075), look to the time of 
European arrival in the region to determine whether the Indigenous inhabitants 
were present, living as an organized society ({1973] 34 D.L.R. (ed) 145, 156; 
[1990] 1 S.C.R. 1075, 1094). 

A dissenting judge (Lambert) in Delgamuukw criticized the trial judge’s 
use of the words, “a long, long time,” and saw this as an additional requirement 
to, not merely an application of, the Baker Lake test of time, 1.e., that the 
Aboriginal occupation was an established fact at the time sovereignty was 
asserted by England (Delgamuukw, [1993] 104 D.L.R. (4th) 470, 653). The 
dissent saw this requirement as part of the “frozen rights” theory criticized by 
Brian Slattery (1987), a linear view that requires Aboriginal claimants to show 
a continuous line of possession from time immemorial to the present. Instead, 
the dissent asks courts to acknowledge that cultures change and adapt to major 
events, such as the coming of the Europeans and the assertion of European 
sovereignty. The latter event, in fact, cannot be interpreted as extinguishing the 
rights of the Indigenous societies, but rather incorporating them under the 
common law umbrella (Delgamuukw: 655, Mabo v. Queensland [1992] 107 
A.L.R. 1, 41-42, 58-59). 

Similarly, dissenting Justice L’Heureux-Dubé in R. v. Van der Peet 
rejected the majority’s reliance on pre-contact times and put forth a more 
flexible approach, following Slattery’s recommendation. According to 
L’ Heureux-Dubé, the test of time should incorporate contingencies of cultural 
evolution, so that “Aboriginal practices, traditions and customs maintain a 
continuing relevance to the Aboriginal societies as these societies exist in the 
contemporary world” (204). Thus, it is not necessary to prove that the practice, 
tradition, or custom existed prior to British sovereignty or prior to European 
contact. Circumstances vary from case to case, but a period of 20-50 years 
should suffice as a reference period to establish Aboriginal rights (bid 208). 
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The Chief Justice, on the other hand, writing for the majority in R. v. Van 
der Peet, required that the evidence be “directed at demonstrating which aspects 
of the Aboriginal community and society have their origins pre-contact. It is 
those practices, customs and traditions that can be rooted in the pre-contact 
societies of the Aboriginal community in question that will constitute Aboriginal 
rights” (bid 114). In other words, constitutional rights that are Aboriginal in 
nature began at the beginning, otherwise why bother to identify them as 
Aboriginal? 

The evidence, however, comes from post-contact years, and to mold it 
into a pre-contact practice with present-day expressions requires a bit of imagi- 
nation. Yet it was just this imagination that Chief Justice Allan McEachern, the 
trial judge, rejected in Delgamuukw. The plaintiffs assembled an array of oral 
traditions and beliefs to show the continuity and depth of their unique cultures, 
but to the Chief Justice, this evidence smacked of present-day projections onto 
the unknown past (Asch and Bell 1994, Korsmo 1996). 

In the Sveg litigation, the Saami used archeological and linguistic research 
to establish their prehistoric presence in the Harjedalen area. In the British 
Columbia cases, Indigenous presence prior to European arrival was compara- 
tively easy to accept. On the Fennoscandian peninsula (i.e., present-day Nor- 
way, Sweden, and Finland), where various hunting, fishing, and gathering 
groups mingled for thousands of years before the rise of the nation-state, 
scholars have sought to table the question of who was there first, as if the answer 
to such an inappropriate question could provide evidence supporting special. 
resource rights (Beach 1993). 

Nevertheless, the Saami villages spent considerable effort on history prior 
to the sixteenth century, an important century for the Swedish state. In 1521 the 
Swedish King Gustav Vasa broke away from the Kalmar Union between 
Denmark, Norway (with Iceland), and Sweden (with Finland). In 1542 he 
declared that the “unsettled” lands belonged to “God, ourselves, and the Swedish 
Crown and none other” (Skattefjdllsmdlet [Taxed Mountains] 1991, Jahreskog 
1982). In 1551, he promised to protect the Saami and their property from 
encroachments from east and west (Sundberg 1981). If Gustav Vasa embodies 
the rise of the Swedish state and the extension of sovereignty over the Saami, 
then the character of Saami occupation and possession of the “unsettled” lands 
takes on significance. The Swedish and Danish Crowns asserted sovereignty 
over the Fennoscandian peninsula, but at the same time incorporated customary 
laws practiced by the locals, Saami or non-Saami. Therefore, the task of the 
Saami villages was to show that Saami custom reigned in Harjedalen by the 
sixteenth century. In an earlier Swedish Supreme Court decision, Skatte- 
fjallsmdlet, or the Taxed Mountains case of 1981, the court was not convinced 
that the evidence of sixteenth- and seventeenth-century Saami usage of the 
mountainous region of Jamtland for hunting, fishing, and reindeer herding 
demonstrated the evolution of ownership nights similar to those tax-paying 
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rights of farmers who cultivated the land. Saami herding, hunting, and fishing 
lacked the intensive character of cultivation. Nor was the Saami use of the region 
sufficiently continuous and undisturbed, according to the court, to establish 
property rights other than use rights (Skattefjdllsmalet [Taxed Mountains] 
1991). This test — intensive, continuous, and undisturbed use — was no doubt 
in the minds of the Saami respondents in the Sveg case, as they produced 
archeological and linguistic evidence to prove that Saami communities set their 
mark on Harjedalen, a part of Jamtland, in pre-historic times. 

The archeological evidence, presented by expert witness Inger Zachris- 
son, included burial and dwelling sites that showed a proto-Saami fishing, 
hunting, and gathering culture in the region at least as early as the late Iron age 
(about 500 B.C. to 550 A.D.) (Renbetesmdlet 1996). The linguistic evidence, 
presented by expert witness Knut Bergsland, was taken from tax lists and maps 
from the mid-seventeenth and eighteenth centuries. Saami names for lakes, 
streams, mountains, and other places indicated an established Saami presence 
by the time Crown officials kept tax records and mapped holdings in H4rjedalen, 
and Bergsland estimated that this presence went back in time to the late Middle 
Ages (Renbetesmadlet 1996). 

The property owners who wished to prevent Saami herders from using 
their land for winter reindeer pasture challenged the evidence from Bergsland 
and Zachrisson with their own expert witnesses. Evert Baudou pointed out that 
there is only one grave site in Harjedalen that is indisputably Saami in origin; 
the others may have been left from other ethnic groups. Baudou questioned 
whether today’s concept of Saami ethnicity even applied to pre-historic people 
in Fennoscandia. The archeological record shows the presence of humans in 
Harjedalen as early as 6,000 B.C., but they cannot be called “Saami” or 
“Scandinavian.” We simply do not know, he said. Baudou thought that the 
Saami grave site at Vivallen signalled a migration by some Saami who came 
from further north during the Viking era and early Middle Ages, but the 
migration or settlement did not continue after that (/bid 42). 

Likewise, expert witness Gdsta Holm questioned Bergsland’s linguistic 
evidence, finding no sign that the Saami lived in the disputed areas before the 
mid-sixteenth century (Ibid 51-52). Regarding Saami origins in Harjedalen, the 
Sveg court did not find a continuous Saami presence before the mid-sixteenth 
century, nor did the judges see any evidence that the Saami had domesticated 
reindeer to the extent of practicing reindeer pastoralism — the primary activity 
defining the Saami right — before this time (bid 52). 

Despite the different Old World and New World circumstances of the 
Swedish and Canadian cases considered here, they share an emphasis on 
pre-contact or pre-sovereign customs and traditions. In the Saami case, neither 
words nor materials led to an undisturbed foundation for the years to heap their 
layers of evidence. For Van der Peet, evidence from the pre-contact years yields 
signs of incidental trade only, hardly integral to the culture, in comparison with 
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systematic consumption of fish. In both cases, efforts to link the present (herding 
on forest land owned by farmers, selling fish for cash) with the distant past 
(occupation of the land now owned by farmers, exchanging fish for other goods) 
appeared to the judges contrived and easily challenged. Particularly in the Saami 
situation, where contact had been occurring for thousands of years, origins 
disappeared in the mists, to say nothing of cultures. 


Promises, Promises: Culture and Continuity 


Sweden and Canada are among a growing number of countries to recognize the 
distinctiveness of Indigenous groups through statutory or constitutional provi- 
sions, yet this recognition also carries with it the burden of proving authenticity 
and proximity to the origin. Assumed in the very identification of Aboriginal 
societies in laws and constitutions is a core of different meanings and ways of 
life, an origin that non-Aboriginal citizens cannot claim. No matter what their 
ethnicity, they are part of the forgetful state. 

Those called upon to resolve conflicts pull out the core and try to 
characterize it in relation to the conflict. Statutes in Sweden and Norway have 
identified reindeer herding as a core feature of Saami culture. Various statutes 
and regulatory schemes in Canada have made special provision for Aboriginal 
use, such as fishing for sustenance and ceremonial purposes. On the one hand, 
these so-called rights are limitations or privileges; on the other, they express a 
promise to support cultural differences. 

How far does the core extend? What rights are included in the periphery? 
For the Saami villages, the reindeer herding right did not include the use of 
private property. For the Stalo people, the fishing right did not include the right 
to exchange fish for money. In both cases, the courts were not satisfied that the 
activity in question had been part of the core. 

Determining the core has occupied Canadian courts for some time. The 
majority in R. v. Van der Peet took the test from Sparrow as follows: “...to be 
an Aboriginal right an activity must be an element of a practice, custom, or 
tradition integral to the distinctive culture of the Aboriginal group claiming the 
right” (R. v. Van der Peet, 100). In other words, did this practice, tradition, or 
custom make the society what it was? Would the society be fundamentally 
different without it? (bid 108-111). The findings of fact from the lower court 
indicated that exchanging fish for money or other goods was minimal and 
opportunistic prior to the creation of a market by European traders. Therefore, 
the exchange was not an integral part of the distinctive culture of the Stalo (bid 
136-139). , 

Dissenting Justice L’ Heureux-Dubé defined the right differently, to dis- 
pose of fish in ways other than eating it oneself or using it for ceremonial 
purposes. The quest for an original market, using Western concepts and applying 
them to pre-contact times, is too narrow a perspective, according to this dissent. 
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If one sees at the core the disposal, rather than the marketing, of resources, then 
selling fish to support oneself and one’s family is definitely part of an Aboriginal 
right (Ibid 233-234). 

Dissenting Justice McLachlin took a common law approach and required 
only that an Aboriginal society establish that it traditionally fished in a certain 
area. “Trade” here is defined as simply the mode by which the more fundamental 
right of drawing sustenance from the resource is exercised. Thus, there is a 
limited right to engage in fishing for commerce, based on the society’s reliance 
on fishing prior to European arrival (Ibid 303-323). 

How far can the core be extended before it leads to a search for universal 
physical and social imperatives, the lost memories of pre-state and state-build- 
ing societies? The Chief Justice insists that Aboriginal is not only original but 
distinctive. The dissenters urge flexibility; no doubt before the Europeans came, 
the people along the Fraser River relied on salmon and determined themselves 
what to do with it. The mode of sustenance or disposal is still their own affair, 
part of the rights protected by Section 35(1). But the more dynamic the vision 
of culture, the more it subjects itself to competing claims of dynamism and 
strength. 

This is what happened in the Swedish case. The Saami offered the court 
a flexible, dynamic description of reindeer management and urged the court to 
recognize that seasonal use of forest land every few years (rather than annually) 
established customary rights to use that land as reindeer pasture (Renbetesmdlet 
1996). What emerged as triumphant in the decision, however, was not Saami 
culture, but Harjedalen farm culture. 

The Saami attempted to show that tenant farmers only sparsely populated 
the region until the twentieth century, but the land owners produced evidence 
that all the parishes had tax-paying farm tenants — their forebears — by the 
early nineteenth century. Furthermore, they made extensive use of summer 
pastures (fabodar) and resisted any attempt by Saami herders to expand into 
their pasture lands (Ibid 87-88). The Saami, not the farmers, were the intruders 
and, according to the court, the farmers were not legally required to tolerate the 
incursions ([bid 93). 

The twentieth century records of the Saami sheriffs showed the court very 
little use of winter pasture on private lands, with only three of the five villages 
allowing their reindeer to graze on these lands for periods of 20, 50 and 40 years, 
respectively. These time periods, according to the court, were not long enough, 
nor was the use sufficiently intensive, to establish prescriptive or customary 
rights (urminnes hdvd or sedvana) (Ibid 175-179). 

What is traditional here? The land owners (and I should mention that 
corporate land owners settled with the Saami, leaving individuals to continue 
the suit) drew on their own traditions, such as the use of the higher-altitude 
summer pastures, to show their continuous presence, intensive use of the land, 
and age-old resistance to competition by Saami herders. In other words, the land 
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Owners’ rights were determined to be far stronger than any use rights the Saami 
herders could establish. 

The Swedish government, from Gustav Vasa through the Social Demo- 
crats, made promises to protect the Saami and keep settlers away from reindeer 
pasture in the mountains, yet promises were also made to the settlers; eventually 
they acquired title to the lands they had been leasing. Both sets of promises came 
from political considerations. Until the northern border between Norway and 
Sweden was agreed upon in 1751, it was in the King’s interest to try to keep 
Saami from disappearing over the mountains. In 1789, the Crown needed the 
support of the peasantry against the nobility. The legal entitlement bestowed to 
customary use, taxation, or occupation of land and water thus depended on the 
needs of those in the position to confer entitlements, just as the Royal Procla- 
mation of 1763 recognizing Native use and occupation north and west of 
European settlement signaled Britain’s sense of its own vulnerability on the 
continent of North America. 

Why, then, did the Swedish government modify the Reindeer Herding Act 
of 1971 (the successor to the previous reindeer herding laws from 1886, 1898, 
and 1928) in 1993 to say that the reindeer herding right belonged to the Saami 
people and was based on age-old rights, the time immemorial prescription of 
urminnes hdvd? This was hardly a rule enjoining others to respect the right or a 
promise to enforce the protection of the right. It was simply an easy declaration 
to appease an unhappy Saami population, for the same law tightened restrictions 
on the Saami villages (e.g., took away what little authority the villages had in 
the issue of hunting licenses to outsiders in village territory). Both historical 
research and pressure from Saami interest organizations, in addition to the Taxed 
Mountains (Skattefjdlls) decision of 1981, forced a consideration of Saami rights 
by the Swedish Saami Rights Commission, the body that initially proposed the 
law. The contemporary reference to urminnes hdvd in the Reindeer Herding Act 
is yet another declaratory embrace of the original by a sovereign who simply 
needs to get down to the business of planning for the future. 

Western law invites deception. Claimants are expected to lie if they can 
get away with it. Otherwise, why have rules of evidence? Why sift through the 
facts presented? Why attempt to have a professional, disinterested judiciary? 
And yet Western law has heard Aboriginal claims, relaxed rules of evidence, 
and produced a few sympathetic judges who have taken off their robes and 
publicly supported Native rights. These claims have stirred a longing for the 
origin among citizens of the forgetful state, a longing that may display itself as 
friendship or as bitter envy. 

Out-of-state-time origin stories are difficult to present and maintain in a 
court without subjecting them to a demystifying skepticism. The evidence fails 
to produce an inviolable whole; the closer judges look, the more they glimpse 
the familiar: brutality, calculation, survival. The romantic notion of a pure 
essence surviving over centuries, a left-over from the nineteenth century myth- 
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making of the forgetful state, cannot fail to disappoint those who claim an 
out-of-state-time origin. 
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Those of us working to preserve sacred landscapes are facing some formidable 
challenges. Today, fewer sacred places are being used by traditional people in 
the United States, and most of those sites are currently endangered by develop- 
ment projects. What remains of both the past and the living traditions of 
America’s great land-based religions is being threatened by rampant energy 
development, extractive industries such as timber and mining, and by unbridled 
tourism and recreational use. 

From a legal perspective, the road is very narrow and precarious: there 
are very few legal avenues available that protect Sacred Land. Most of the sacred 
sites we hear about are on public land, and thus the responsibility for these sites 
rests with public agencies, instead of Native practitioners. Sacred sites on private 
and tribal lands are subject to the whim of the landowners. Laws that govern 
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our historical heritage cover sites on both public and private land, but they are 
not implemented in a manner which preserves the special characteristics of 
traditional sacred sites. America’s holy land is primarily a matter of the public 
trust, but given our national history of cultural extermination and religious 
persecution against Native traditional practices, the fact that few sites remain 
intact and in use should be no surprise. The American public has not shown a 
concern for the preservation of our traditional land-based religions. 

Since our legal system reflects our social values, the courts continue to 
enforce age-old prejudices. Principles of property and ownership are the bed- 
rock of our legal system but they are largely irrelevant to matters involving the 
sacred and spiritual dimensions of a place or belief system. Land and religion 
have formed the basis of almost all wars throughout time and the law has done 
little to resolve these fundamental tensions. The few sacred site cases identified 
by the courts in the United States have resulted in further erosion of basic rights 
of religious freedom rather than in carving out some protection for practitioners. 
In this paper I will talk about three cases I have handled and present an overview 
of the legal issues. For a more complete review, I recommend the Handbook of 
American Indian Religious Freedom, edited by Christopher Vecsey. As every 
analysis of the legal history of sacred sites shows, every time a Native American 
case under the First Amendment met whatever precarious test that was set by 
the courts, another rule was formulated. As time passed, little progress was made 
and the rules of the game were constantly changed, creating a climate by the 
late 1980’s where seeking redress in the courts seemed futile. Simultaneously, 
pressures to use or develop public lands for other purposes have increased, 
threatening some of the last few sacred places still used in this country. 

The Native American Religious Freedom Coalition identified over sixty 
major sacred sites in the United States currently being threatened. The three 
cases I discuss exemplify the threats, as does mineral exploration in the Sweet 
Grass Hills in Montana, recreational use at Rainbow Bridge in Arizona, and the 
agribusiness corporations planting orange groves at the site of the Green Corn 
Ceremony in Florida. At the Medicine Wheel site in Wyoming, the number of 
visitors increased from 12,000 to over 70,000 over the last three years. Vandal- 
ism is taking a toll; there has been a 1000% increase in looting of Indian lands 
over the last decade. The Park Service estimates that 90% of the known sites in 
the Four Corners area of the Southwest have been vandalized. Sites are some- 
times desecrated by the authorized collection of artifacts by academic institu- 
tions and museums. Sacred landscapes encompass the entire oral tradition of a 
culture, and even the attendant Native knowledge borne of the oral tradition is 
being expropriated for profit. For example, the latest form of pillage is known 
as ‘bioprospecting’ — the harvesting of Native medicinal plants and the appro- 
priation of the related plant knowledge by multinational pharmaceutical com- 
panies and by well-meaning public and private groups for their own profit and 
purpose. None of these activities recognize the prior rights of traditional Native 
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practitioners, who are not asked for permission nor allowed to participate in 
decisions about their sacred places. 

Not all threats to Sacred Lands originate outside the Native community. 
Some Indian business interests and tribal councils have had a role in destroying 
sacred places. Traditional ways of conveying knowledge have also been com- 
promised by the loss of languages and ceremonies. Elders no longer practice 
their land-based beliefs and youth do not learn or respect the old ways. 

Conflicts over sacred sites raise questions about our social values. These 
issues also present practical problems for preservation professionals. Using 
three recent cases, Mt. Graham in Arizona, Mt. Shasta in California, and Halawa 
Valley in Hawaii, I examine these questions. 


Mt. Graham and the Astrophysical Facility 


Mt. Graham is a magnificent 10,000 foot mountain in Southeastern Arizona, a 
unique ecosystem rising up out of the desert floor like an emerald island with 
tall evergreens and clear running streams offering refuge from the dry heat of 
the surrounding landscape. It is home for many endangered species, such as the 
Mt. Graham red squirrel. For many generations, Mt. Graham has played a central 
role in Apache cosmology and traditional culture. Part of the mountain was 
originally set aside for the San Carlos Apache Indian Reservation, but by 
executive order it was designated a ‘public domain’ and is now part of the 
Coronado National Forest. 

The conflict over Mt. Graham centres on an international astrophysical 
facility built on the top of the mountain by the University of Arizona and its 
foreign partners, including the Max Planck Institute of Germany and the 
Vatican. Although the University already has several telescope facilities on 
other mountain tops in Arizona, and the Mt.Graham site is rated poorly in terms 
of its scientific value, the University spent millions of dollars planning the 
project, even obtaining a special Congressional exemption from federal envi- 
ronmental regulations. 

I was asked by a coalition of traditional Apache and non-Indians to bring 
a lawsuit to stop the development, on the grounds that the mountain is sacred 
and the project should never have been approved. Under the National Historic 
Preservation Act (NHPA) the federal government has a duty to identify and 
study all cultural resources, both ethnographic and archaeological, before 
approving a project. In the case of Mt. Graham, they went to great lengths to 
avoid their legal obligations. 

From the beginning, the Forest Service knew Mt.Graham was sacred to 
the traditional San Carlos Apache and Forest personnel knew traditional 
Apaches who prayed there. The sacred attributes of the mountain are well 
established. One of the four ‘gan’, or spirits, makes its home in Mt. Graham. 
The ‘gan’ are significant spirits, frequently depicted as emblematic of Apache 
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culture in popular art forms seen all over the Southwest such as on postcards, 
in photographs, art work, and museum pieces. 

There is a wealth of published and unpublished material supporting the 
sacredness of Mt. Graham for the Apache. There is evidence of its use by, and 
significance to, other tribes as well. In the 1930’s, Grenville Goodwin, an 
ethnographer, did extensive field work with the San Carlos Apache and left 
valuable notes on Mt. Graham which were later given to the University of 
Arizona through the preeminent scholar of Apache language and culture, Dr. 
Keith Basso. For our lawsuit, Dr. Basso wrote an extensive treatment of Mt. 
Graham, its associated spirits, plants, animals, features, rituals, and prayers and 
we prepared testimony from Native spiritual leaders on songs, prayers, and 
sacred attributes. 

Native people often consider their traditional knowledge to be sacred and 
it should not be talked about, without their permission. In support of their values, 
as long as the knowledge is still in the oral tradition, anyone who wants to know 
the details about a particular tradition should approach the traditional spiritual 
leaders, and obtain specific permission to learn about or use that information. 
Professionals should not be forced to act as surrogates for Native practitioners, 
especially since, by taking Native spiritual knowledge and practices out of 
context, we distort them and minimize their importance. Moreover, by acting 
as unauthorized ‘authorities’, we fail to honour the role of Native leaders in 
making decisions about how and when this knowledge can be used, and thus 
devalue traditional Native culture. 

Nevertheless, verification of the sacredness of Mt. Graham to the Apache 
is available in public records. However, this fact seems to have eluded the 
University of Arizona. The University is not only the permittee for the project, 
they were also contracted to manage the cultural resources study for the project 
by the Forest Service, creating a conflict of interest that affected their ability to 
locate, review, or consider the available information before deciding whether 
or not to approve the telescope project. The University did not interview Dr. 
Basso (who was on the U of A faculty) or check its own archives. The contract 
for the cultural resource study provided for non-intrusive archaeology only, 
meaning that it did not consider any other type of cultural resources. In the early 
surveys, the University’s contract archaeologists found several significant high 
altitude shrines and recommended further extensive studies and consultation 
with local tribes. That consultation did not take place. To this day, no Apache 
or Apache expert has ever been interviewed about Mt. Graham and no shovel 
sampling was taken in the area chosen for construction. Letters were written by 
activists and Indians, telling the Forest Service that the mountain was sacred to 
the San Carlos Apache, and that extensive cultural resource surveys should be 
conducted. To demonstrate these deficiencies, we hired the author of the 
Advisory Council on Historic Preservation’s (ACHP) publication, Bulletin 38, 
Guidelines for Evaluating Traditional Cultural Properties. In his report, he 
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concluded that the Mt. Graham 106 process did not even come close to 
compliance because no ethnographical work was done and the archaeological 
studies were incomplete. 

Nevertheless, the Forest Service prepared an EIS which concluded that 
there were no cultural resources implicated in the telescope project and they 
sought and obtained cultural clearance on that basis from the State Historic 
Preservation Office (SHPO). How can project planners ignore the archaeologi- 
cal surveys, the SHPO’s conditions, the public comments, the protests of the 
traditional Apaches, the San Carlos Apache Tribe and other interested parties, 
all of whom said that the traditional uses and sacredness of Mt. Graham should 
be studied? The answer is entirely political. It is not difficult to construct the 
appearance of compliance with the regulations. Major developers know that the 
courts do not look behind an agency’s claim of compliance, they are satisfied 
with whatever will get them past the SHPO. With adequate money and influ- 
ence, a developer can manipulate the conditions in their favour and obtain 
approvals. 

Plaintiffs like ourselves did the work that the agency failed to do. We 
provided the court with extensive ethnographic material and testimony of the 
traditional elders. We provided three unanimous San Carlos Apache Tribal 
Council resolutions supporting our position, the unassailable conclusions of 
scholars such as Keith Basso, and our expert’s thorough analysis of the viola- 
tions of the NHPA, and sizable briefs on the law which supported our position. 
But the federal court in Arizona ruled that the government had complied with 
NHPA. That decision is currently under appeal in the Ninth Circuit. 

The history of historic preservation cases shows that the courts consis- 
tently defer to the government. If you want to help preserve a site, and you are in 
the position of evaluating cultural resources, be sure to give as much detail as 
possible in your report and make very specific recommendations. If you can, list 
all the reasons why you could not expand the study and all the avenues of 
research that should be pursued. Give the reasons why these inquiries are rele- 
vant to the study of the site or place. The courts are not in a position to second 
guess your reports, but these details can provide lawyers with the basis for an 
argument about what was not done, or at least somewhere to start on their own 
inquiry. 

Anthropologists have told me in confidence that they were not allowed to 
put material in a report, or were instructed to re-write it entirely in the past tense, 
to make it look as if a site was only used in the past. That information usually 
comes too late and cannot be used. What I could use is accurate information 
about the limits of a study that was done and recommendations for further 
inquiry placed in the public record. 

I rarely see thoughtful, thorough studies, and I assume it is due to a lack of 
resources, rather than a lack of vision. The specialists who create or evaluate the 
research and field notes initiate the paper trail that lawyers follow. They are in a 
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unique position to provide us with a road map which points out the special 
meaning of a place or indicates what could be done to further study or preserve 
it. They can influence the ultimate outcome in large part because they participate 
at the beginning. Decisions are immeasurably more difficult to change once the 
wheels of development start turning. By the time the planning process is com- 
pleted, the administrative agency is committed to the project and the course of 
action Is set. 


Halawa Valley and the Freeway Project 


It takes courage to criticize a study you are involved in, but I know one brave 
soul who put his job on the line to do so. Barry Nakamura is a cultural historian 
who worked for the Bishop Museum in Hawaii. He was conducting a cultural 
resource study for a freeway project in Halawa Valley, on Oahu, known as ‘H-3’. 
Barry’s plight is part of the story of the fight to save the valley from the freeway 
project. H-3 is one of the most wasteful and expensive public works projects 
ever built. Its construction costs alone run well over a hundred million dollars 
a mile. This project also exemplifies how powerful interests can spend millions 
of dollars studying cultural resources without any resulting public benefit. H-3 
has set a record for extravagance, and waste of public funds as well as arrogance 
in the face of traditional Hawaiians and environmentalists who wanted to 
preserve a unique and precious valley that contained immeasurably important 
cultural and natural resources. 

The controversy over H-3 has raged on for almost thirty years, and like 
Mt. Graham, even if it is completed, it will forever stand as a monument to the 
abuse of power by those who are charged with holding the public trust. In the 
1960’s, the freeway was originally proposed to connect two military bases on 
Oahu. It is now no longer needed. In the late 80s, after twenty years of litigation 
and stop and start construction, the state and federal governments continued to 
face serious environmental and historic preservation problems. The builders 
were determined to complete the freeway at all costs and without regard to either 
the transportation needs of the islands or the historic preservation concerns of 
the Native people. 

The builders, and their political allies, did two things to avoid compliance 
with the law. First, they obtained a legislative waiver from Congress exempting 
the project from the strict requirements protecting cultural resources in the 
Transportation Act (section 4f). After the developers got around the Federal 
Transportation Act, they next found a way around NHPA. After completing 
studies on the sites that were accessible at the time, they formulated a special 
Memorandum of Agreement (MOA) with the Advisory Council on Historic 
Preservation (ACHP) which provided for the later study of all the other ‘unsur- 
veyed’ areas of the freeway corridor. They then claimed complete compliance 
with Section 106 for the entire project even though many square miles were left 
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unsurveyed, including the entire Halawa Valley, when the MOA was com- 
pleted. If there were any cultural resources in Halawa Valley, they were left to 
be discovered by bulldozer archaeology. 

The Bishop Museum secured the contract for the H-3 cultural resource 
survey. They originally requested about a half million dollars to survey the 
valley, assuming that they would only find a few sites. But despite their worst 
efforts, they kept finding more sites. At last count, there were well over a 
hundred and twenty sites, some of which were turning out to be of major 
anthropological significance. To date the museum has spent over 5 million 
dollars on work for Halawa Valley, and they are still not finished. Although the 
Museum’s report, which was meant to evaluate the cultural resources, has not 
been released, the freeway is being built in the valley. Construction is destroying 
everything in its path even though no comprehensive evaluation of the sites has 
ever been done and no informed decisions about what sites to save, or what sites 
to destroy has been made. 

The valley is full of sacred sites and burials. The number, placement and 
significance of these finds indicates a rich cultural complex. There are many 
important features such as laukini heiau — a human sacrifice and male ritual 
area; a hale o papa, arelated women’s sacred site, and home of pap, the female 
progenitor of the Hawaiian people. The valley also has rich ethnobotanical 
resources and is known for its astronomical characteristics. Interaction with the 
sky, the stars, the sun and rain is integral to these Hawaiian heiau. But H-3 will 
destroy the relationship between heaven and earth in Halawa Valley. 

I was hired by a coalition of Native Hawaiians to try, through an admin- 
istrative process, to re-open the MOA and re-establish the 106 process so that 
the sites being found in Halawa Valley could be evaluated with public partici- 
pation. National Historic Preservation Act (NHPA) requires that a project area 
be surveyed first, before funds are allocated. The creation of an MOA which 
provided for design and construction preceding the search for cultural resources, 
violates the historic preservation law. In 1992, the public was outraged to 
discover the major significance of Halawa Valley, the last remaining place of 
its kind on the island. They would not have known if Barry Nakamura had not 
had the courage to take a closer look at the data and artifacts that were coming 
in from Halawa Valley. He was the first to formulate the opinion that the sites 
had deep religious significance. He wrote an extensive report on his findings 
with solid evidence to back up his conclusions. But the Museum, the state 
agencies and the federal government would not consider his findings. So, he 
made his report public. He was promptly fired. 

The result of Barry’s revelations was that the freeway has been redes- 
igned. It should have been redirected out of the valley entirely. The redesign 
cost over 10 million dollars, not including all the construction cost changes. 
That, in itself is a waste of money since it is debatable whether or not any sites 
in Halawa Valley can be saved. The valley is so narrow that nothing can really 
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be avoided. An a priori decision was made to ‘mitigate‘ the damage by doing 
‘data recovery’, a euphemism for the right to destroy something, as long as it is 
studied in the process. Some sites are obliterated and some are left in situ but 
remain ten feet underneath a freeway ramp, which means cars and trucks will 
be racing overhead and pillars will have been drilled into the ground every few 
yards. Either way, all of these sites will have been desecrated and stripped of 
any meaning. 

‘Data recovery’, is a way of pretending that something valuable is being 
done, as if drawings of a pile of stones, photographs and narratives in books 
gathering dust on a library shelf are an adequate substitute for the original sacred 
site. Nevertheless, data recovery is the most common form of ‘mitigation’ in the 
United Sates. In Hawaii, it is done as a matter of policy. With practices and 
policies like these, it is no wonder that sacred landscapes are being destroyed. 
Except for Barry Nakamura, I have yet to see an anthropologist or archaeologist 
who is employed to evaluate cultural resources speak out against a proposed 
project or tell the truth about ‘data recovery’. The courts actually think it means 
that some preservation has been accomplished and the public does not under- 
stand the difference. The sheer numbers of sites and resources that have been 
lost are conclusive proof that we do not value Native Sacred Land in America. 

The issue here is the immorality of this loss and who should be held 
accountable. How else can we reverse this course of destruction? It’s not just 
the waste of public money, or even the evisceration of the historic preservation 
laws; it is the question of who holds the public trust? If public agencies do not 
protect our precious natural and cultural heritage, and instead act at the behest 
of commercial interests bent on destruction; if the general public is uninformed, 
and if those with an authentic interest in sacred sites, such as Native practitio- 
ners, are not allowed to participate in the planning process, then perhaps hope 
only lies in the hands of the informed caring professionals like ourselves, who 
may be in a position to put respect, preservation, and the common good before 
rampant profiteering at the public trough. 


Traditional Leaders and Practitioners 
as Expert Witnesses 


The Halawa Valley and Mt. Graham models illustrate the importance of making 
a full evaluation of the cultural significance of a place early in the planning 
process. These cases also illustrate the critical importance of including tradi- 
tional leaders and practitioners in the planning and preservation process. If 
grassroots traditional leaders had been consulted about Mt. Graham or Halawa 
Valley at the outset, these places might have been saved, or the worst of the 
desecration could have been avoided. The laws that existed at the time these 
projects were planned required the responsible agencies to include traditional 
Native leaders in the process to consult with them, and to respect religious 
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freedom. In my view, it is not so much a matter of what legal protections are on 
the books; the problem remains the continuing silence in the face of cultural 
genocide. 

Traditional leaders are key to the preservation process. They must be 
consulted and asked to participate in decisions about their sacred places, be 
allowed to access these places on their own terms and respected for the ways 
they wish to continue their spiritual practices. But their involvement in the 
planning and regulatory process raises critical questions about the nature of their 
participation. If Indians are included at all, they are often only used as inform- 
ants, the subject of interviews, of pro forma consultations. In most cases, they 
are excluded from any meaningful role. Unfortunately, recent amendments to 
the NHPA do little to correct this, and instead they have empowered the tribal 
governments — or politicians — to speak for the traditional practitioners. Tradi- 
tional spiritual leaders should also be invited to participate fully in decision 
making and in research. Traditional practitioners are the true experts on their 
culture — past and present. Unfortunately, tribal bureaucrats and outside profes- 
sionals have usurped that role. What has resulted is the disempowerment of the 
authentic caretakers of the oral traditions and belief systems that are being 
exploited. 

In the court room, or during an administrative hearing, the testimony of 
an elder or practitioner is the most authentic, moving, and persuasive evidence 
that can be offered. But this role for traditional leaders and the use of their 
testimony requires careful co-operation between lawyers and anthropologists 
and should have the support of a sympathetic tribal government. 

In the Mt. Graham case, in order to overcome the court’s tendency to 
‘rubber stamp’ the government’s conduct, we had to emphasize the sacredness 
of the mountain. Even though the question of the sacredness of the mountain 
was not the issue in the case, we had to provide ethnographic evidence and the 
traditional perspective. Anthropologists played key roles as bridge builders and 
translators in that process. 

We sought out the leading Apache medicine man to ask if he would be 
willing to share some of the oral tradition, songs, and stories of Mt. Graham. 
Obtaining this permission is essential. Informed consent requires that the 
researcher reveal the need for the information and how it will be used. Then 
together, the lawyers, anthropologists, and traditional spiritual leaders decide 
how to proceed. 

The next issue is how to qualify the spiritual leader as an ‘expert’ witness, 
given that there are no equivalent credentials in our society. One approach is to 
qualify them in terms of their own system and ask the anthropologist to explain 
how they are chosen, trained or acknowledged in terms analogous to our society. 
The traditional practitioner is presented as an expert, and the court is educated 
about how the testimony is culturally appropriate, and why it is critical to the 
understanding of the issues in the case. 
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Then there is the important problem of confidentiality — how to sort out 
what can be revealed and how to protect what cannot be made public. This 
applies to the evidence we gather for the lawsuit, as well as material in reports, 
field notes or ethnographic interviews with informants. The NHPA specifically 
provides that locational information about archaeological areas are to be kept 
confidential. Native knowledge of sacred places also needs to be protected. 

A related question often arises — from whom is the government protect- 
ing the information? When representing a Native group, who participate in a 
cultural resource study, requests are routinely made under the terms of the 
Freedom of Information Act to the government to obtain any notes and reports 
dealing with the clients and their sacred places. They are invariably denied, even 
though the clients are entitled to see these studies. The point on appeal is 
generally won, because the confidentiality provisions of NHPA do not apply to 
the clients themselves, however, this is an unnecessary process. Other ‘experts’ 
are treated much more professionally than Native practitioners, even though the 
rare and authentic primary source material provided by the traditional practitio- 
ner is of much greater value than the analyse of that material by the academic or 
technician. 

To protect confidential information, a party to a lawsuit can request that 
it be placed and kept under seal by court order, since documents or testimony 
offered in a lawsuit otherwise automatically become a part of the public record. 
Testimony can also be taken in the privacy of the judge’s chambers, and that 
transcript can be sealed. This is often done for trade secrets or classified 
government information. However, documents kept under seal are still available 
to a limited group of people, such as the courts, the lawyers and clients. As such, 
they are still subject to misinterpretation. Therefore, these protections are not 
‘foolproof’. 

The next question is: how does the traditional expert witness testify? 
Problems arise over complex linguistic issues, i.e., the lack of what we would 
consider to be credentialized authorities who can speak for a system, and the 
absence of written documentation. As one would expect, translation presents 
special problems. The content is often abstract, symbolic or arcane. The form 
is frequently archaic. How can testimony from the medicine man given in 
Apache be translated into English in such a way as to be meaningful to the court? 

In my experience, a four-point method such as the one that follows, has 
been effective: I first ask the medicine man my questions in English; he answers 
in traditional Apache. His answer is then translated litterally into English 
(preferably by a Native Apache translator who is qualified in both form — or 
language — and content or subject of the testimony). Then, the medicine man 
answers the same question again, this time in English, and adds his own 
comments on what he didn’t or couldn’t say in his first language. As a final step, 
an anthropologist provides a commentary on the nature of Apache language and 
on the English translation. He also explains to the court the nature of the subject 
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of the sacred, putting the testimony into cultural context. The role of the 
anthropologist is a strategic one, most appropriately that of creating a cross-cul- 
tural bridge, of translating abstract or symbolic concepts, and of educating the 
court. It takes many hours of listening and discussion, sometimes many months 
of negotiation and prayer to present this evidence respectfully, but when done 
in this manner, everyone understands more clearly the nature of the subject. 

The greatest challenge is not so much in explaining traditional concepts 
of Apache cosmology, but in addressing more subtle values, such as the fact 
that the more significant something is to an Apache, the more important it is 
NOT to talk about it. For a traditional Apache, NOT referring to something is 
a deeply felt way of expressing respect for it. In some cultures, to speak of a 
sacred place may invite evil or break a sacred pledge. Such practices explain 
why sacred sites are sometimes left to perish, rather than revealed. This illus- 
trates the courage it requires for traditional people to come forward and speak 
of their sacred places. 

The most difficult challenge, from my perspective, is in dealing with 
intransigent and insensitive government agencies that are antagonistic to Native 
traditional values. Those who are in the best position to make a difference are the 
land managers at the local level, and the anthropologists upon whom they rely. 
Mt.Shasta, in Northern California, is one place where some progress is being 
made, largely owing to better public management by a sensible and sympathetic 
District Ranger, and to the excellent ethnographer working for the case. 


Mt. Shasta and Ski Resort Development 


Mt. Shasta itself, and places and associations with it, are sacred to numerous 
California Indians. It is a magnificent mountain — a dormant volcano, with 
beautiful forests, icy glaciers, and a majestic profile in the larger landscape. The 
Forest Service has proposed a second ski resort to be built on Mt. Shasta. This 
would desecrate Panther Meadow, a place especially sacred to the Wintu. The 
springs site at Panther Meadow is arare and fragile mountain wetland, the source 
of the McCloud River, and an ancient Wintu ceremonial site that has been in 
continuous use for thousands of years. 

I have the privilege of representing Florence Jones, the spiritual leader 
and 85 year old elder of the Winnemem Wintu. She is a ‘top doctor’, the highest 
achievement of the Wintu tradition. She is a healer, who uses the springs at 
Panther Meadow as a source of her medicine and for community ritual. Florence 
Jones is one of the last authentic traditionally trained herbal doctors. She studied 
plants for 38 years, and was taught her doctoring by elders who practised Wintu 
medicine prior to contact with whites. 

The Forest Service knows Florence, and has been giving her permits over 
the years for her gatherings on and off Mt. Shasta. She is very well-known and 
respected throughout the area, however when the developers selected her 
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springs site at Panther Meadows for a ski run, the Forest Service ignored 
Florence’s interests. They did the usual non-intrusive archaeological survey, 
and finding no arrow heads, bones or pots, they concluded that there were no 
cultural resources at this site. They told Florence they were building the ski 
resort without consulting her. They then wrote their reports, and on the basis of 
the archaeological survey, sought and received clearance from the State Historic 
Preservation Office (SHPO). 

Florence told me that she was prepared to shake the mountain to destroy 
the ski resort if it were built, that the spirits said it was time to take action and 
she wanted to proceed with a lawsuit. So we did, and we won a procedural delay 
in court, giving us the opportunity to convince the SHPO and the ACHP that 
perhaps they had been a bit too superficial in their studies. With the help of the 
California SHPO, the Forest Service agreed to do an ethnographic study of Mt. 
Shasta and the Meadows. They progressed from making a finding of ‘no historic 
properties’ on Mt. Shasta, to nominating both the meadow and the mountain 
itself, and related Native sites, to the National Register as traditional cultures 
properties. This success can be attributed to three factors: improved local 
management by the Forest Service, the involvement of a dedicated traditional 
leader, and the lack of strong political force behind the development project. 

Both Mt. Shasta and Mt. Graham are significant traditional cultural 
properties that are well documented, but only one was nominated to the Register. 
The politics behind the Mt. Graham project were completely different, so the 
result was different. To defend the telescope project, the University of Arizona 
and their backers spent millions of dollars and still show no sign of considering 
the sacredness of the mountain. They went so far as to submit affidavits in the 
lawsuits from two Jesuit priests, one of whom represents the Vatican’s interests. 
The Jesuits claim that no shrines were found on Mt. Graham, thus the sacredness 
could not be proven in a way that precluded their telescopes, completely 
ignoring what is known about Apache culture. The Catholic Church has taken 
both a political and spiritual position, defending their desecration of Mt. Gra- 
ham. Father Coyne, writing from the Pope’s summer castle in Italy, said that the 
traditional Apache were espousing values which were “a kind of ... religiosity 
... which must be suppressed with all the force we can muster”. 


Concluding Remarks 


The cases presented in this paper are examples of private interests using public 
land for their own benefit; of one religion defining what is sacred for another; 
and of commercial interests taking precedent over the common welfare. Both 
the Apache spiritual leaders and the Vatican claim that their use of Mt.Graham 
will lead to important insights into the origins of creation. Whose cosmology 
should prevail? For the time being, science has triumphed over traditional 
knowledge. 
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The legal issues involving sacred landscapes are unfortunately couched 
in terms of ‘cultural resources’, and framed according to the adequacy of 
compliance with historic preservation regulations. The question of the sacred- 
ness of Mt.Graham, or even what should be its highest and best use, is not 
directly addressed. The preservation of sacred landscapes is reduced to a secular 
issue and the tough moral questions are never addressed. 

Because of incompetence and indirection, we are destroying precious 
living land based traditions. We are spending enormous sums of public money 
on wasteful projects and without the slightest hesitation. For the last twenty 
years, the federal government has been spending millions of dollars defending 
their management decisions in court, rather than following the law in the first 
place. For example, an adequate study of Mt. Graham, which would include 
consultations with Native leaders, ethnography, ethnobotany and archaeoastro- 
nomy, might cost roughly $50,000. Many times that money has been spent on 
litigation instead. 

The caretakers of the public landscape end up doing the bidding of the 
developers, rather than caring for the commonwealth. We will soon have 
completely destroyed what few remnants of authentic living traditional cultures 
remain in this country. Like endangered species, sacred sites need a certain land 
base; they are attached to a natural habitat that sustains them and their cultural 
community. We are losing one of the most important features of America: the 
living traditions of our land. 

As these cases have shown, Native peoples are forced to seek protection 
for their sacred places through laws that do not recognize their essential and 
special characteristics. The law demands concrete evidence, objectivity, logical 
argument, provable propositions and it builds on precedent, all of which is 
stacked against preservation. Our economy demands growth, acquisition, and 
exploitation of natural resources. Even our language lacks the means to express 
the basic elements of the sacred landscape. 

The understanding and protection of sacred sites involves accepting 
complex belief systems which are based in oral traditions, a Native world view, 
subjectivity, and a relationship with the land which does not involve ownership 
and exploitation. The American legal system necessarily reflects the dominant 
utilitarian values of our society and we have not fashioned a way to recognize 
traditional land-based beliefs. 

The general public assumes that Native religious freedom is protected by 
the Constitution, but that is not accurate. The legal history of Native religious 
freedom in the U.S. is dismal. Recent Supreme Court decisions, most notably 
the Lyng case, have held that Native religious practices on public lands do not 
have the protection of the First Amendment. Courts have always ruled against 
Native American traditional values. One of the first court tests ruled against the 
Native interests because they failed to prove that their sacred place was ‘central’ 
to the practice of their religion (Sequoyah v. Tennessee Valley Authority). In the 
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next case, when Indians showed that a place and associated practices were 
central to their religion, the courts said that the public interest in recreation 
outweighed the government’s impact on the Indian’s religious practices (Badoni 
v. Higginson). Later, where important Indian religious practices were both 
proven and shown to be seriously affected, the courts said that for the federal 
government to protect Native religion would violate the establishment clause of 
the First Amendment (Wilson v. Block). It seems that whenever a test is created, 
and is then met, the rules change. Again and again, up through and including 
the Lyng decision, the courts found that the property interests in the land, not its 
spiritual value, decided the case. 

There are no specific legal protections for Sacred Land. We failed to 
obtain constitutional protection for religious use, and so we have been forced to 
resort to procedural laws relating to environmental protection or historic preser- 
vation as a means of preserving sacred geography. These laws are better suited 
to preservation of architectural monuments and archaeology. Living traditional 
Native beliefs and practices involve symbolic concepts and a use of land and 
natural resources that are considered ‘intangible’, even though the inter-relation- 
ship between the place, the practices, and the oral traditions are manifest in the 
culture and evidenced in the places themselves. We find those values threatening 
our concept of land which regards nature as acommodity. We call it a ‘resource’ 
and design our laws to protect private ownership and exploitation. 

The traditional native relationship with the land is based on reverence, 
respect, and reciprocity. The only law which will protect this alternative world 
view would allow traditional societies to live sustainably on their own terms and 
give them complete control over the places sacred to them. That level of cultural 
sovereignty does not look likely in the near future. 

Substantive protections are required that set aside places as sacred. Land, 
gathering areas, ceremonial sites, and holy places must be returned to the control 
of Native American traditional leaders. Without power over the decision-mak- 
ing and the responsibility of these places, the Natives who are their caretakers 
are unable to appropriately use and protect them. The existing legal framework 
still leaves decision-making in the hands of bureaucrats, in the very agencies 
that have mismanaged public trust on public lands, and who were responsible 
for taking or giving Native land away in the first place. To correct that imbalance 
requires a shift in the power relationships. Native traditional leaders, not just 
tribal political officials, must be given the right to live as they wish, on the land 
that is rightfully theirs. Some Native land conservation groups such as The 
Cultural Conservancy and The White Earth Land Recovery Project are repatri- 
ating ancestral lands. They have decided that ‘returning Native lands to Native 
hands’ is the only reliable means for getting control and re-establishing security 
for their traditional cultures. Until sovereignty is re-established, all we have at 
our disposal are the tools at hand. 
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On May 19, 1996, the State of North Dakota proudly unveiled its new state 
museum at Pembina, N.D. The self-promotion and self-congratulations of state 
officials and visiting dignitaries masked the many problems that had plagued 
the development of this 2.2 million dollar site: construction delays, financial 
problems, interior damage when a steel beam was dropped through the tower 
during construction, and spring flooding. As well, state organizers managed to 
alienate local residents by refusing to hire local staff, instead asking for volun- 
teer labour. Four months after the museum’s opening, the Grand Forks Herald 
(Anonymous 1996a, 1996b, 1996c) reported that the minuscule staff had walked 
out on strike. 

The problems with the new museum were linked to an on-going contro- 
versy which involved the farming of a nearby Métis cemetery. Pembina is a 
town located about two miles south of the border at the Fork of the Pembina and 
Red Rivers. The museum’s tower overlooks Manitoba to the north, Minnesota 
to the east and North Dakota to the south and west. Historically, this location 
was important during the fur trade era because it was closer to the bison 
migration routes that the fur trade posts at the junction of the Red and Assini- 
boine. Métis, fur traders and Selkirk settlers all were drawn to this place because 
of its food resources (Ritterbush 1991). 

When the Catholic Church was given permission to establish missions in 
the Red River Valley, Father Severe Dumoulin went to Pembina in 1818 to build 
a chapel to meet the needs of local Catholics, most of whom were Métis. As a 
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result, development occurred from the British territories to the north well before 
American immigration from the east and south. As a mixed Métis-Ojibwe 
community, Pembina was closely linked with the Red River parishes to the north 
(Figure 1). 

Catholic priests organized the cemetery at the mission. It is possible to 
document at least 215 burials between 1818 and 1892. In the 1870s, the focus 
of development shifted to the mouth of the Pembina River and the new town 
eventually established a new nondenominational cemetery west of town. The 
Catholic parish built a new church in town on land donated by Mme. Angelique 
Jerome Rolette, the widow of the famous Pembina trader Joe Rolette, and the 
old mission was abandoned in 1878 (Belleau nd.) In 1893, the State Legislature 
passed an appropriation of $500 for the purchase and maintenance of the 
“Selkirk Cemetery at Pembina’. Unfortunately, this bill was never administered 
(Clinton 1996). 

A private landowner obtained the site through the Homestead Act. Father 
James Reardon, the biographer of a former Pembina priest, Rev. Georges-An- 
toine Belcourt, visited the site in October 1953 and was told that the owner had 
farmed around the burial site until 1922, thus acknowledging it as sacred. He 
also noted that the “Diocese of Fargo is anxious to obtain possession of this site 
of the first church built within its confines, with a view to the erection of a 
suitably inscribed monument to mark the historic spot”. Reardon reported that 
“for many years it was left uncultivated because of the presence of grave 
markers, probably from the original cemetery’’. When this Protestant, non-Métis 
owner first ploughed the site, Reardon was told, he apparently uncovered logs 
believed to be part of the original mission buildings. Whether Reardon talked 
to the owner, Frank Moris, or another observer is not made clear in his text 
(Reardon 1955). 

Since the 1930s, there have been numerous attempts to document the 
historical and spiritual nature of the site and to protect the land from disturbance. 
For example, in 1963, the State Historical Society and Highways Department 
cooperated in building a wayside stop, and erected a plaque which noted that 
the mission and cemetery were located “three hundred feet to the east”. Organ- 
izers had hoped to fence the site and erect a cross to designate it as a Christian 
burial site, but were rebuffed by the descendants of the man who had first farmed 
the site (Swan 1993). 

In 1968, on the 150th Anniversary of the mission, the Assumption 
Catholic Parish in Pembina organized a research project to identify the burial 
sites. From parish registers, they compiled 166 names of persons buried bet- 
weeen1848 to 1892. The names of the first 49 burials reported by Father 
Dumoulin had been lost in the St. Boniface Cathedral fire in 1860. The 
anniversary committee proposed to erect a plaque at the site with these names 
(which were over 90% Métis with a few Ojibwe converts); however, the 
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Figure 1. Pembina Metis Cemetery Site, 1992. 


Protestant family again refused permission to protect the site. Instead, the parish 
placed the plaque outside the church in town where it can still be seen today. 
Both the 1963 and 1968 plaques (at the site and at the church in town) 
downplay the importance of the Métis heritage of the site, referring to it as the 
‘Dumoulin Mission’ or the ‘Selkirk or Belcourt Cemetery’. These names reflect 
the repression of Métis heritage and culture in an area which had become 
dominated by non-Aboriginal settlers. As a result, the lobbyists who were 
undoubtedly sympathetic to the recognition of the site, neglected to link it to its 
Aboriginal roots, and instead emphasized associations with the non-Aboriginal 
priests and settlers. In this way, they probably hoped to appeal to the non-Abo- 
riginal community, who to this day are taught to believe that “Pembina is 
important because it was the first place the white man came to North Dakota’. 
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This quote was used in 1992 by a fundraiser for the new museum and by the 
Secretary of State at the museum opening in 1996. 

Unfortunately, the 1968 anniversary celebration sparked some contro- 
versy in the local community, reflecting ethnic divisions over questions of 
heritage. The local Catholics felt that their efforts were undermined by the 
family owners who “got all the [anti-Catholic] Masons in town against them”. 
Because of the bad feelings engendered and their disappointment over their 
failure to protect the site, the local Catholics, including Métis descendants, were 
reluctant to become involved in any more lobbying efforts. They urged ‘outsid- 
ers’ to take on the issue to avoid future unpleasant confrontations with their 
neighbours. 

I heard about the problem in 1988 from Dr. Jacqueline Peterson, an 
historian of the Métis at the University of Minnesota. In 1980, Peterson had 
registered the site with the State Health Department, complained to officials at 
the State Historical Society, and recruited support from other academics who 
were interested in Métis and Ojibwe history (Jerome 1992). Unfortunately, she 
registered the wrong site: section 28 instead of 33. After obtaining a teaching 
position at the University of Washington and becoming involved in another 
heritage project, Peterson was not able to continue her lobbying efforts at 
Pembina. 

The exact location and number of burials has been confused in several 
sources. Father Reardon correctly cited section 33, township 164, range 51, but 
identified the wrong corner. It should be the northwest corner of the southeast 
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quarter of the northwest quarter of section 33 (Reardon 1955). State Highway 
archaeologist R.C. Christensen identified the correct site in 1993, but the wrong 
owner. When the Pembina County commissioners registered the site with the 
State Health Department in 1995, they cited the wrong number of graves: 117 
instead of 215. In a letter to Pembina Métis descendants, their lawyer, Laurie 
Fontaine, noted that the site had never been registered with the Health Depart- 
ment; their officials apparently did not link Dr. Peterson’s complaint about 
section 28 to section 33. This bureaucratic confusion led to unnecessary delays 
and was avoidable, as Ed Jerome provided the state archaeologist with a State 
Highways Department map in 1993 locating the site. She also had R.C. Chris- 
tensen’s report from November 1993, including a map of his site inspection. 
Furthermore, I had collected and written a history of the cemetery site in October 
1993 for the Plains Anthropology Conference which correctly identified the site. 
Although state officials had asked the PCCC for more research, they tended to 
ignore our findings. 

Having an interest in the history of the Pembina Métis as a possible 
dissertation topic, and with a personal background in grassroots politics in my 
own inner-city neighbourhoods, I hoped to continue Peterson’s efforts. After 
meeting with Pembina Métis descendants, we decided to seek the support of 
church and heritage volunteers and organize the Pembina Cemetery Commemo- 
ration Committee (PCCC) in 1992. We also approached a spiritual leader of the 
Turtle Mountain Chippewa, Mr. Francis Cree, of Dunseith, N.D. since many 
people on the Turtle Mountain Reservation are Pembina Métis descendants. We 
offered him tobacco and other sacred medicines and asked for his help. He did 
not know about the problem, but offered to provide information to the Intertribal 
Reinterment Committee for North Dakota who have legal responsibility for 
Aboriginal burials. The rest of this paper outlines two of the political conflicts 
associated with the site and the political strategies employed to resolve them. 


1992-1994: The Primary Conflict: 
The Private Landowner 


The PCCC (off-reservation descendants and supporters) initially planned to 
work with the State Historical Society to resolve the conflict privately with the 
landowner. Since the site is recognized as the “oldest cemetery in North 
Dakota”, and the Society has the 1963 plaque, and three signs along the highway 
advertising “Historic Site’, the committee hoped that the Historical Society 
would act as an intermediary between the Métis descendants and the landowner. 
When the PCCC met with the state archaeologist who worked for the historical 
society, it was agreed that she would phone the owner and ask for permission 
to walk over the site, looking for evidence of disturbed burials. The owner 
refused. The archaeologist asked the PCCC to do more research to pinpoint the 
site, as the Historical Society did not know the location and felt they could not 
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report to local authorities without physical evidence from a site inspection 
(Marcus-Price 1989). 

Since it was against the law in North Dakota to farm a known cemetery, 
the committee was willing to cooperate with state officials so that the matter 
could be settled without embarrassing publicity. However, in the fall of 1993, 
frustrated at the lack of action, Edward Jerome, a Pembina Métis descendant 
living in Hallock, Minnesota, visited the Pembina County States Attorney to 
complain about the on-going farming of the site. Thie local official launched an 
inquiry, but indicated that she was reluctant to act because it was not a criminal 
matter (Jerome 1993). In the spring of 1994, Jerome pursued the matter by 
contacting the office of the Attorney General in Bismarck, a strategy which 
proved effective. Within a week, the state archaeologist was granted permission 
to do her site inspection to look for existing graves. 


1994-Spring 1996: Secondary Conflict: 
intertribal Reinterment Committee (IRC) 


This phase was characterized by ethnic conflict between off-reservation descen- 
dants and Turtle Mountain Chippewa representatives. The state archaeologist 
initially proposed to determine the site of the graves using infrared photography 
which would involve flying over the site in a small plane for fifteen minutes. 
The PCCC agreed, but the Chippewa representatives did not, claiming that the 
elders said it would disrupt the spirits of their ancestors (Swenson 1993). We 
approached Métis Catholic elders on the reservation who agreed that archae- 
ological techniques should be used if they would assist in stopping the farming 
of the site. We then approached other spiritual leaders from outside communities 
who agreed that the farming of the site was more disruptive to the spirits than 
flying over it with a small plane. Because of the disagreement, state officials 
were able to play one group off against the other, while delaying any action, 
probably hoping that the new state museum would be operational before any 
public controversy emerged. To resolve the issue, Edward Jerome hired a pilot 
and small plane so that the archaeologist could try her infrared technique. 
Unfortunately, the results were inconclusive and did not show the location of 
the graves, probably because the soil had been disturbed for seventy years. 


Conflict with the State Archaeologist 


The state archaeologist proposed to do a site inspection in October 1994 after 
the crop had been harvested from the cemetery site, but the inspection was 
postponed to June 1995 because of wet weather. Having attended the Plains 
Anthropology Conference in 1993 to discuss problems of “Aboriginals and 
Archaeologists”, we learned that more sophisticated techniques were available 
which had successfully identified unmarked burials in Manitoba and other 
jurisdictions. We lobbied for the use of electromagnetic conductivity surveying 
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(Badertscher and McLeod 1991), but the state archaeologist refused, saying 
‘The Indians would never allow it” (Swenson 1993). She promised that, if she 
found any human bone, she would order the farmer to stop farming the site 
immediately (Swenson 1993). 

Before the site inspection could be carried out on June 2, 1995, the owner 
had planted another wheat crop on the field. So, after three years of lobbying 
the state archaeologist, the PCCC changed its strategy. We decided to ‘go 
public’ and inform the media of the situation, feeling that we were encountering 
too many delays from state officials. Afraid that they would not find any bones 
on the surface, the PCCC invited journalists to the site inspection, and the first 
big story appeared in the Grand Forks Herald on June 3, 1993. 

To our surprise, we found that the archaeologist — a forensic anthropolo- 
gist — and several students had done the inspection a day earlier, so the 
photographers did not get a picture of them looking for the bones. However, the 
scientists claimed to have found two pieces of human bone. Yet, they did not 
interfere with the farming. Much controversy surrounded their discovery. The 
forensic anthropologist told me that the bones had been left at the site and would 
not be tested for age, hinting that the reservation ‘Indians’ would object if the 
bones were removed and scientifically tested. He told me that he guessed from 
the cultural scatter in the vicinity that the bones were linked to the Métis 
settlement in the early 1800s. However, in his written report to state officials, 
he refused to speculate on the age or origin of the bones since they had not been 
scientifically tested (Williams 1995). 

A year later, the bones turned up in the Pembina Sheriff’s office as 
evidence for a possible court case and the Intertribal Reinterment Committee 
appeared with a court injunction, asking for the bones to be turned over to them. 
At first, officials in the Sheriff’ s Office could not find the bones, but the State’s 
Attorney eventually tracked them down and the IRC removed them to the Turtle 
Mountain Heritage Center in Belcourt for ‘protection’. Local Métis descendants 
were not notified of this event until ‘after the fact’, as the IRC had legal claim 
to Aboriginal remains. 

Removal of the bones from Pembina County to Turtle Mountain (one 
hundred fifty miles to the west) underscored the division between the on- and 
off-reservation descendants. Law 40-02-03 generally applies to cases where the 
graves are prehistoric and the identity of the persons unknown. This case was 
different because the cemetery was historic, the identities of many of the burials 
were documented in parish registers, and some of the descendants known to 
state officials. Since ‘Métis’ is not a category recognized as an Aboriginal group 
in the USA, the off-reservation Métis had no legal standing, and therefore could 
not prevent the Turtle Mountain Chippewa from ‘protecting’ the bones and 
removing them from Pembina County, (presuming they were in fact Métis 
bones). 
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A positive result of the media coverage was that the press acknowledged 
that the site contained burials and linked the cemetery to the history of the 
Pembina Métis. Again, because the Métis do not have status as an Aboriginal 
group in the USA, Métis descendants have had to choose to be either Indian or 
white. Off-reservation, they lost touch with their unique language and culture, 
being embarrassed about their ‘Indian’ background in reaction to encountered 
racism. It is ironic that the Michif language has been best preserved at the Turtle 
Mountain Reservation (Bakker 1992) where the local residents have to identify 
themselves as ‘Chippewa’ to maintain their Indian status. As a result, while the 
language is spoken in the Turtle Mountain area, residents often deny knowledge 
of their Métis ancestry and culture for fear of losing their Indian status. These 
arbitrary legal distinctions thus cause inter-ethnic tension between descendants 
of common ancestry. 

There were also negative results from the publicity. The state archaeolo- 
gist was furious with the media coverage and thereafter refused to work with 
the PCCC. However, state officials could no longer deny the presence of the 
burial site and were forced to protect the site. At the same time, they did not 
want to antagonize the local landowner while they were fundraising in the area 
for the new museum. 

In January 1996, the Turtle Mountain Band initiated a proposal to pur- 
chase up to five acres of the site at a price of $2000 per acre. This price was 
above market value at $500 per acre (Anonymous 1996b). When the PCCC 
discovered this situation in March 1996, the media was again notified and 
another front page story appeared on May 11, 1996 in the Grand Forks Herald. 
The Band Council subsequently decided they did not want to pay an inflated 
price for the land, especially since the local county was legally responsible for 
the maintenance of abandoned cemeteries. They also decided to boycott the 
opening of the Pembina Museum because they had not been consulted about the 
contents of the displays (LaFramboise 1996). State officials continued to ignore 
PCCC requests for electromagnetic conductivity surveying to determine the 
location and distribution of the graves, claiming that the Manitoba archaeolo- 
gists could not ‘guarantee’ that the technique would work. 


June 1996: Partial Resolution 


On June 10, 1996, the state archaeologist along with Pembina County commis- 
sioners and the lawyer for the owner “guesstimated’ the size of the cemetery and 
marked off an area of two and a half acres in the vicinity of where the bones 
were found the year before. The PCCC was told that the inspection would occur 
within a space of several weeks, but was not invited to observe the measurement 
of the new boundaries. We had sent historic evidence to the Pembina County 
Commissioners that the site was at least ten acres and therefore two and a half 
acres did not protect the larger part of it. Since the surface inspection did not 
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turn up any surface evidence of burials (i.e., grave markers — because it was a 
ploughed field), we argued that the state archaeologist did not know where the 
graves were or their distribution (Belleau nd). The newspaper article reported 
that “the spot where the bones were found [last summer] marks the center of a 
100 meter by 100 meter square delineating the cemetery” (Anonymous 1996b). 
In fact, there was no evidence that the bones belonged to the Métis burials or 
that they were at the centre of an arbitrary square. It is likely that the so-called 
centre was deduced from the Highways Department map obtained by Edward 
Jerome as well as the diagram of cultural scatter drawn by R.C. Christensen in 
1993. While Swenson claimed that she had studied other Catholic burial sites, 
we were sceptical of her approach, especially since she was unwilling to share 
her methodology or answer any questions about it. 

Since there were no existing grave stones, it is likely that wooden crosses 
were used in the nineteenth century, when stone would not have been locally 
available. An examination of grave markers in a number of Aboriginal and Métis 
cemeteries in Manitoba, Minnesota, and North Dakota by Edward Jerome and 
myself have revealed the use of crosses, both of wood and wrought iron, both 
with and without names. If wooden crosses were used in the Pembina Cemetery, 
names would not be common since most of the residents were illiterate. There 
was no priest at the mission from 1823 to 1848, neither were they at that mission 
on a permanent basis thereafter; therefore, the priest was not always available 
to print names on the grave markers. The only way to identify family plots was 
to space the burials in identifiable sections separated by spaces. Such a configu- 
ration would result in a burial ground larger than a contemporary one, where 
names are marked on the graves, and plots are neatly laid out in closely-packed 
rows. If Swenson used any such contemporary model, it would not be valid for 
a nineteenth century Métis burial site (Anonymous 1996b). We therefore 
rejected her conclusion that two and a half acres was adequate. 

By the fall of 1996 the situation had not yet been satisfactorily resolved. 
Research by the PCCC found that the State Legislature had passed an appro- 
priation in 1993 for the purchase and maintenance of the site, but state officials 
maintain that the local county is responsible for abandoned cemeteries (Heit- 
kamp 1996, Clinton 1996). The Pembina County Commissioners continued to 
discuss the possibility of buying two and a half acres from the owner, but have 
not agreed on a price (Anonymous 1996b). With regard to the proposal to invite 
the Manitoba archaeologists to do the electromagnetic conductivity surveying, 
the State’s Attorney reported to the Pembina Métis descendants that the Pem- 
bina commissioners were reluctant to pursue such an option because they could 
not give assurances that this method would be successful. Instead, it is proposed 
that Minnesota or Colorado specialists be hired at a rate of $12,000. If the 
descendants were willing to pay this sum instead of the $1500 for the Manitoba 
consultants, the county would agree to arrange it. This was a not-so-subtle 
intimidation tactic since it was obvious that the off-reservation Métis did not 
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have access to funding in the range of $12,000. When I offered the State 
Governor $1000 towards the testing, he declined to acknowledge my written 
proposal. His lack of a response suggests that money was not really the issue; 
rather, state and county officials did not want to take a chance that the Manitoba 
archaeologists would find the burial ground was larger than two and a half acres 
as they would then be forced to pay the landowner a larger amount to buy the 
land. 

To resolve the misunderstanding with the Intertribal Reinterment Com- 
mittee, I visited Belcourt on June 7, 1996, with Mrs. Hazel Jacobsen-Theel of 
Rolla, N.D., a local supporter of Aboriginal heritage. After exchanging gifts and 
tobacco, we shared concerns about resolving the problem and promised to share 
future information. We were happy to learn that the IRC withdrew their 
Opposition to the Manitoba archaeologists (Badertscher and McLeod 1996). 
Unfortunately, state officials continue to ignore our request for a survey of ten 
acres to locate the boundaries of the cemetery and, as a result, the North Dakota 
Owner may be allowed to continue to farm over Métis graves. The battle is 
ongoing. 


Conclusions: How Successful Was 
Our P.R. Strategy? 


The political strategy to go to the media was crucial in forcing state and county 
officials to publicly acknowledge the existence of the cemetery and to set aside 
at least a token amount of land. The publicity made the state officials realize 
that they could not delay on this issue forever. Métis descendants feared that 
any positive results would be covered up or denied. The newspaper stories were 
also important in acknowledging the Métis heritage of the site. Because the 
Turtle Mountain Chippewa are reluctant to publicly acknowledge their Métis 
roots, the PCCC wondered if they would claim it as a traditional Chippewa site. 
This would have been historically inaccurate and unfair to both the Catholic 
elders on the reservation as well as off-reservation descendants, most of whom 
are Christian, but not necessarily Catholic. 

One of the negative effects of the publicity was that the PCCC had no 
control over the ‘spin’ the reporter put on the story. As a result, the media 
portrayed the state archaeologist as a hero who saved the cemetery. The PCCC 
and off-reservation descendants were never mentioned in any of the newspaper 
stories (Anonymous 1996b). There were also factual errors, such as the first 
story of June 3, 1995 which reported only 166 burials instead of 215, although 
the reporter was given all the documentation. This mistake was corrected on 
June 11, 1996 to read “over 200". The media completely ignored our request 
for the electromagnetic surveying techniques used by the Manitoba archaeolo- 
gists and the controversy surrounding it, claiming the same excuse as the State’s 
Attorney that they could not ‘guarantee’ the results. Various prices were quoted 
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for American consultants up to $18,000 which was naturally thought to be too 
expensive (Anonymous 1996c). Some people wondered if an American news- 
paper was reluctant to credit Canadian historians and archaeologists with a role 
in North Dakota heritage preservation. 

The interethnic conflict between the Turtle Mountain Chippewa and the 
Pembina Métis descendants was counter-productive and allowed state officials 
to delay efforts to resolve the conflict with the landowner. If Aboriginal or 
minority groups are in conflict in a political situation, government officials can 
delay action on the pretext that they do not know which group has the greatest 
credibility. Once the Turtle Mountain Chippewa agreed to work together with 
the PCCC and share information, it was difficult for state officials to delay action 
as required by law. 

Since state officials were so worried about publicity, the media coverage 
became a powerful tool in our lobbying efforts. It was no secret that there was 
a cemetery at that site as it was stated on the Historical Society’s plaque on the 
side of the highway. It was not only unethical, but illegal to farm a known 
cemetery. Yet, many people at the local, county, and state levels wanted to avoid 
any confrontation with the private, non-Aboriginal landowner. As one of the 
reporters said, “All you have going for you is moral suasion”. 

Although historically documented as a Christian burial site, the same 
problems arose at this sacred site that Aboriginal people encounter in protecting 
prehistoric or traditional sites. The problem was not that those responsible for 
upholding the law did not understand that this was a burial ground or sacred 
ground. The problem was that an economic interest (in this case: farming) was 
allowed to override any spiritual or historical considerations. Racism also 
played a part because, as the local priest said, “If there were white people buried 
there, they never would have ploughed it over!” 

Why was the opening of the State Museum linked to the cemetery site? 
The history of the Pembina Métis Cemetery symbolized in microcosm how 
Métis heritage and culture have been denigrated and repressed in the Pembina 
area. If the museum were to play a positive role, this story of the desecration of 
the Pembina Métis cemetery needed to be resolved and the Métis graves 
protected. Considering all the problems that beset the museum, Pembina people 
say that the museum is cursed and will never be right until the spirits at this 
grave site are allowed to rest in peace and their burial ground is given the respect 
it deserves. 
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On Yamozhah’s 
Trail: Dogrib 
Sacred Sites and 
the Anthropology 
of Travel 


Thomas Andrews, John Zoe, and 
Aaron Herter’ 


My grandfather told me this story. He used to say to me “Are you listening to 
me really well?” And I used to tell him, “Yes, I am’. “You have adopted and 
are raising six children so tell them this story until they learn it really well. Tell 
this story to anyone who comes to visit you. This story was passed on for us to 
retell, as long as the land shall last.” He used to tell me this, and that’s what 
we’re doing now. This is a really good story. Young people who think about 
what it means can use it as an example to live by. 

Harry Simpson, June 1994, at Gots’Qka Ti (Mesa Lake), near the peace 

treaty site of the Dogrib Chief Edzo and the Yellowknife Chief Akaitcho. 


Introduction 


This paper examines Dogrib sacred sites in the context of travel and story-tell- 
ing. It is based largely on a multi-year research project designed to complete an 
ethnoarchaeological study of heritage sites located on two Dogrib traditional 
birchbark canoe and dog sled routes (Figure 1). Additional data come from the 


* Thomas Andrews is with the Prince of Wales Northern Heritage Centre, Yellowknife, North- 
west Territories. John Zoe and Aaron Herter are with Dogrib Treaty 11 Council, Rae/Edzo, 
NT. 


CLAIMS, CONFLICTS AND RESOLUTIONS 305 


Thomas Andrews, John Zoe, and Aaron Herter 


Great Bear Lake 


Tulita 
(Fort Norman) Gots'‘qka Ti 


Hos: Deh ~~” er ro 


jdaa Trail— 4 Trail ~ 7 Weyiihak'ee Fort Enterprise 


™~. 
Gahmiti 
(Rae Lakes 


Mackenzie River - 
y Wha Ti “weaae 
Yellowknife / 
NA 
} 
fa 
sé 
-aS, Great Slave Lake 
1p 


/ 


The Dogrib Landscape 


‘1 Inch = 50 Miles or 81 Kilometres 


Figure 1. 


Dogrib Treaty 11 Council’s place name and trail research, undertaken as 
background for comprehensive land claim negotiations. The Dogrib are an 
Athapaskan-speaking group of Dene, or Northern Athapaskan, Indians who 
traditionally occupied an area between Great Slave, and Great Bear Lakes in the 
Northwest Terrtories. (See Helm (1972, 1981, 1994), Helm and Gillespie 
(1981), and Helm and Lurie (1961) for a detailed description of Dogrib ethnog- 
raphy and ethnohistory.) While completing the inventory of heritage resources 
of the trails, it became clear that many of the sites we were recording were not 
easily defined. Working with territorial and federal heritage policy and legisla- 
tion extant in the Northwest Territories, we consistently found it necessary to 
stretch accepted definitions of “site”, “archaeological site”, and “heritage re- 
source”, in order to include these sites in our archaeological inventory (cf. 
Carmichael 1994, Matunga 1994). Many of the sites exhibited no material 
remains that could be attributed to human origin, and consequently did not fit 
the definition of “archaeological site”. In other cases, many of the graves date 
to post-contact times, and therefore could not be defined as archaeological sites. 
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However, together they represent an important component of Dogrib “heritage”’ 
and consequently were included in our inventory. In order to provide these sites 
with a measure of protection, and to ensure that they receive appropriate 
attention by cultural resource managers, we redefined “archaeological site” to 
include these places, though we were careful to include explanatory notes as to 
their origin and significance on site inventory data bases. 

We refer to these special places as “sacred sites’. However, in an earlier 
paper (Andrews and Zoe, 1997), an external reader questioned our use of the 
term “sacred”, as have some in the literature (Kelley and Francis 1994), noting 
that in English language usage, it has connotations which are inappropriate for 
discussing the complex association between places of this nature and the 
religious basis defining them in Aboriginal cosmology. This led us to inquire 
into the Dogrib nomenclature for these types of sites. Though we have not been 
able to elicit a Dogrib equivalent which matches the scope and extent of the 
English phrase “sacred site”, we were able to record terms for categories of these 
sites. We present the results of these inquiries, though our synthesis must be 
regarded as no more than a work-in-progress, as we are continuing to refine this 
classification with Dogrib elders. 


Classification of Dogrib Sacred Sites 


From the perspective of Dogrib cosmology, the landscape is a living thing, 
immanent with entities, or “powers”, both benevolent and malevolent. While 
“travelling across the landscape one must constantly mitigate the impact of 
personal actions by appeasing these entities with votive offerings, and by 
observing strict rules of behaviour. For example, at each new water body 
encountered en route, offerings are left. In the Dogrib vernacular it is said 
that these places, and the entities inhabiting them, are being ‘paid’. ... Through 
dreaming, and the acquisition of jk’'00, or ‘medicine’ (sometimes ‘power’, 
‘knowledge’ or ‘luck’) one prepares to deal with the world, and the ‘powers’ 
inhabiting it” (Andrews and Zoe, 1997). At a few places, where specific 
entities are resident, or where culture-heros are associated with landscape 
features, or where important events have taken place, special conditions exist 
providing the locality with power and significance. These places are often 
prominent landmarks, and consequently become powerful mnemonics for 
recalling the significance of the location. At sacred sites, the association with 
jk'QQ is very strong. Travellers are always sure to stop and pay proper respect 
to these places: to do otherwise would risk the safety of the travellers, and 
may result in dire circumstances. Indeed all important or significant sites are 
visited in this manner. 

We have organized Dogrib sacred sites into six categories though work 
in refining them is ongoing. Five of these categories are recognized by elders. 
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The remaining category is, for the time being, simply a catch-all, and conse- 
quently must be regarded as “etic” (i.e., defined from “outside’’) in perspective. 


1) Goghanairn — “It Tells Us”’ 


Often these are places where the activities of culture-heros are associated with 
landscape features, and they are always regarded as powerful. These sites may 
be visited by people of both genders, though some are particularly for one or 
the other gender. For example a few places are known as fertility sites: places 
where women, or sometimes couples, can make offerings in the hope of having 
children. Other sites, though powerful and always potentially dangerous, are 
intended to be entertaining. At some, a form of geomancy is practiced where 
votaries leave offerings and typically perform a prescribed ritual. By interpret- 
ing the local, and often immediate, environmental effects, the votary’s future is 
augured. If one has “lived well” it is likely that the site will augur good luck and 
a prosperous future. At sites where geomantic rituals are required, the votary 
must perform the ritual only once per visit. If a poor future is predicted, and 
often this means that death will stalk the votary, then that person must live with 
their “fortune” until the next time that they travel past the site, when they can 
try their “luck” again. Though death is not unknown in the oral tradition, it is 
rare, and most individuals ensure that they are particularly careful in travel, and 
in observing all customs and rules until their next visit to the site. For example, 
see the discussion of the sacred site Hododdzoo in Andrews and Zoe (1997). 


2) Weyidi — “Spirit Animals, Dwelling”’ 

These are sacred sites inhabited by giant “spirit animals”, usually considered 
malevolent and dangerous. They are almost always avoided, and require strict 
rules of conduct and special rituals of appeasement. Weyiidi have been known 
to abandon some sites, after which the location is rendered benign, though still 
respected. A related category of places are inhabited by whirlwinds (called 
njhts'1 dawhokg; “where the wind sits”). These are occasionally associated with 
water bodies, and they are always avoided. Weyiidi usually take the form of 
giant mammals, fish or, sometimes, insects, and are considered long-lived 
entities from an ancient time. If treated with great respect Weyndn will not 
typically interfere with travellers. 

Basso (1978) has described this entity for the Slavey of Willow Lake. She 
ascribes the name Yareidi, which she translates as ‘spirit animals’ or ‘monsters’. 
Andrews (fieldnotes 02/09/96) has recorded the term yedii among the Mountain 
Dene. Kritsch and Andre (1993) have recorded the Gwich‘in term Chijuudiee 
which they translate as ‘monster that lives in the water’. See Helm (1954) for a 
discussion of ‘spirit animals’ in Slavey cosmology. 
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3) Nate K’e — “Dreaming Places”’ 

A few places are known as dreaming locations, where the dreaming activities 
of culture-heros have intersected the landscape. Though dreaming (Helm 1994) 
can occur anywhere, these places are locations where young men (according to 
the elders, these sites are almost exclusively associated with men) can go to 
attempt to facilitate a dream, and subsequently obtain the appropriate jk’00, or 
medicine, to assist the youth in becoming a successful hunter. These sites are 
visited in spring by young men, alone or in small groups. Individuals are 
instructed to construct a stage or platform on which to sleep, and to deprive 
themselves of food and water until they receive a “vision” or dream. Stories 
instruct the visitor as to appropriate behaviour before, during, and following 
their experience at these sites. Only by diligently following appropriate customs 
and rules, by living a “good life”, by being respectful and generous, and by 
treating animals with respect and care, might a trip to one of these sites be 
successful. 


4) Kwe Nez} — “Good Rock” 


These are places where important resources, such as lithic material for stone 
tool manufacture (see Andrews and Zoe 1997), stone for carving pipes, ochre 
for decorating other objects, or birch for making bows or canoes, are found. 
Often they are places associated with other events, or are near other sacred sites. 
These places can take many forms requiring a variety of appeasement and use 
rituals (including geomantic rituals) and are always regarded as powerful. 


5) Dokw'00 Whetoo — “Graves” 

Graves, typically marked by picket fences since the arrival of Christianity 
among the Dogrib, are considered sacred and powerful places. They provide an 
opportunity to communicate with the buried individuals, and often, upon the 
presentation of votive offerings, to ask for favours in exchange. While travelling, 
people will always stop at graves, repairing the fences, clearing brush, and to 
make offerings of prayers and gifts. Some graves, especially those located at 
trail junctions, become messages posts, where supplies (gifts) and messages can 
be left temporarily for the interred, but may be taken in times of need by visitors. 
Graves are often the site of certain rituals (such as “feeding the fire’) (Helm 
1961) designed to ensure safe and fruitful travel. While visiting graves, deceased 
family members are remembered, kinship ties are delineated and celebrated, and 
the stories of an ancestor’s life and work on the land are often recounted. In this 
way, the landscape becomes an aspect of kinship (Gow 1995). Graves are very 
numerous along the trails (we recorded 189 on the Jdaa trail alone), and elders 
are able to recall the names of the individuals buried at many of them. 
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6) Places of Mythological or 

Historical Significance 

This final category contains a collection of sites which do not fit neatly into one 
of the categories defined above, and includes places of different origin and 
import. Included here are sites noted for their historical importance, locations 
regarded as dangerous, but for which the stories have been forgotten (such as 
islands which can be walked on during the day, but not at night because they 
might turn over), places of important battles, places where important meetings 
or the negotiation of peace treaties have taken place (Helm and Gillespie 1981), 
and places where tragic events took place. These sites, and indeed all sacred 
places, occur within the temporal realm of ‘linear time’. 

Helm and Gillespie (1981) note that the concept of time, as reflected in 
Dogrib oral tradition, consists of two temporal eras: ‘floating time’ and ‘linear 
time’. The former describes a vast temporal era where stories are told without 
reference to relative time. These stories are usually said to have occurred 
‘thousands of years ago’. Linear time succeeds floating time and describes the 
more recent past. Stories from linear time are “conceived as falling into a 
temporal succession.” The legends of Yamgzhah (discussed below) occur on 
the cusp of linear time and floating time, and provide a bridge between these 
two worlds. It is interesting to note that we have found no place names (though 
there are many stories) associated with floating time. ‘Floating time’ stories 
concentrate on the world when animals and humans could change form, and 
relate primarily to the relationships between them. With the coming of 
Yam‘gzhah the final agreements between animals and humans are completed, 
and they each take their respective, and final forms, forever adhering to the 
relationship of respect worked out in ‘floating time’. YamQzhah is critical in 
bridging this temporal transition. 


Sacred Sites and the Anthropology of Travel 


The legends are there for the future, they should be recorded and written 
down. As it is now, we don’t go on the land as much anymore, but we 
know the stories of our ancestors. So we tell the stories, and we remember. 
My nephew is sitting here and listening to me. He will probably think 
about this story and someday will recall how his uncle used to work and 
travel with the people on the land. It is for these reasons that we work and 
travel on our land. The land respects us, so we should camp here and show 
respect for the land. I’m sure our grandfathers must have done that too. 


So this place has a story, and it’s a good story too... 


Harry Simpson, July 14, 1994, speaking at the sacred site known as 
Weyiihak’ee (Figure 1). 
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Morphy (1993) has remarked that the concept of landscape, as a frame for 
discourse, is a useful one because it is “a concept in between”, noting that it “is 
free from fixed positions, [has a] meaning [which] is elusive, yet whose potential 
range is all-encompassing’. He is careful to point out however, that it does not 
operate within a theoretical vacuum, noting, among other things, that it is 
processual in nature. Hirsch (1995) has suggested that landscape, as cultural 
process, is an act of balancing the reality of everyday life with the ‘potentiality’ 
of an idealized life. Employing a landscape painting as a metaphor for life, 
Hirsch argues that there exists both a foreground representing everyday life, and 
a background of an idealized life represented by the sacred or spiritual signifi- 
cance of the landscape, noting that individuals “attempt to realize in the 
foreground what can only be a potentiality, and for the most part in the 
background” (ibid:22). 

The Dogrib landscape is a mosaic of significant places, all with names 
and stories attached to them. Place and narrative transform a physical geography 
into a social geography, where culture and landscape are transformed into a 
semiotic whole. In Dogrib cosmology, these places represent the physical 
embodiment of cultural process, which is realized through the combination of 
travel and story-telling. By travelling traditional trails, which link places like 
beads on a string, Dogrib youth are told stories as each place is visited. The 
stories provide all the knowledge necessary for living within the Dogrib land- 
scape, and in later life these places become mnemonics for recalling the 
narrative associated with them (Andrews 1990, Andrews and Zoe, 1997). In this 
way, narratives relevant to knowing, and living, in the Dogrib landscape are 
passed from generation to generation. Travel is critical to learning, and under- 
standing Dogrib cosmology (cf. Brody 1981, 1987; Heine et al. in press; Nelson 
1973, 1983; Basso 1996; Riddington 1988). Without the visual, mnemonic cue 
of place, stories could not be accurately recalled, preserving the rich detail and 
accuracy they are noted for (cf. Helm and Gillespie 1981, Moodie and Catchpole 
1992). If we accept the premise of landscape as process, then it is realized 
through travel. Travel replaces the metaphor of the landscape painting, and 
grounds the process in the activities of everyday life. Travel for everyday 
subsistence (foreground) provides an opportunity to communicate with the ideal 
and sacred nature (background) of the same landscape. Indeed, in Dogrib 
society, one gains prestige and respect through travelling. Those elders who 
have travelled and worked on the land all their lives, who have visited places of 
spiritual significance, and who have learned and recounted the stories about 
these places-are regarded as the most knowledgeable, and consequently must 
be “listened to” with great respect. Travelling the trails, visiting the places, and 
listening to the stories, provides Dogrib hunters with the knowledge necessary 
for living in the Dogrib landscape. However, as Layton (1995) has noted, the 
social landscape serves to order cultural relations and consequently is more than 
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a mere mnemonic or metaphor. It is tied inextricably to notions of prestige, 
identity, and the transmission of knowledge. 

The triptych of travel, place, and narrative is embodied best in one of the 
legends of Yamozhah, who is the most important of the Dogrib culture-heros. 
Yamozhah is noted for his creation of many components of the landscape, for 
assisting with the transformation of floating time into linear time, for estab- 
lishing many of the laws and cultural rules important to Dogrib existence, for 
mediating the enduring relationship between the Dogrib and the animals with 
which they share the landscape, and from which they draw nourishment, and 
for making the landscape secure. For the sake of brevity, an abridged and 
paraphrased version of the story is presented here. 


Yamozhah and the Wolverine 


Yamozhah woke one morning at Jhtj] kjka (Andrews and Zoe 1997) near 
Yahyti and cut down a birch tree to make a bow. After working on his 
bow for some time, he began to walk south. Eventually he reached 
Hododdzoo, a place where people slid for good luck. Here he found that 
Nogha (‘wolverine’) had placed sharpened stakes at the bottom of the 
slide to entrap people. Yamd@zhah decided that he would make Hododdzoo 
safe for people to slide at again, so he quietly approached the stakes and 
carefully slid his caribou skin shirt over one of them. Twisting his nose 
until it bled, he covered the top of the stake with blood, and then pretended 
to be dead. Soon N@gha came by and took Yam@zhah back to his camp. 
Yamogzhah, through the use of his power, freed himself and killed Nggha, 
though letting the wolverine’s family escape unharmed. In this way 
Yamozhah made Hododdzoo safe for people again. 


Yamozhah continued walking south on the trail. Eventually he reached 
the large hill known as Ts’okwe, where he sat down and continued making 
his bow. Tired after a long arduous day YamQ@zhah slept. While he slept 
he had a dream. Ts’okwe forever after became a nate k’é (dreaming place). 


The story represents a single day in the life of YamoOzhah and recounts his 
exploits in making the land safe. However, in undertaking these activities 
Yamdgzhah imparts power in the landscape and the places he visits are trans- 
formed into sacred sites. Most importantly Yamgzhah travels a portion of an 
important traditional trail. The trail, called Jdaa (“up this way”) (Figure 2), is 
geographically central to the Dogrib homeland and notably, nearly twenty 
sacred sites (not including 189 graves) are located along its length, a number 
not matched on any other trail in the Dogrib region. The story metaphorically 
connects travel, place, and narrative, and provides a focus for grounding the 
foreground of everyday life in the background of history and religion. As 
Yamdzhah works and travels along the trail, he transforms the mythological into 
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the real. However his foreground becomes the background of Dogrib life, and 
consequently provides the potential of an ideal life. In other words, place and 
narrative provide the potential ideal for everyday life, while travel and “work” 
provide the mechanism of achieving it. The landscape provides the fabric for 
grounding the metaphor in cultural process, and experiencing it is realized 
through travel and ritual. It is significant that Yamozhah, known as “the one 
who travels”, is the most important of the Dogrib culture-heros. Through his 
travels, Yamgzhah brings forth the laws governing Dogrib identity and life, and 
through his actions, serves as a model for an ideal existence. 

The Yamgzhah myths are often collectively referred to as the ‘stories of 
the two brothers’, and are shared by many Dene groups. Among the Dene of 
northern Alberta he is known as Yamghdeyi (Moore and Wheelock 1990), as 
Yambadéya (also Zhambadézha) by the Deh Cho Slavey (Eleanor Bran, pers. 
comm. 1996), as Yabatheya by the Chipewyan of the Northwest Territories 
(GNWT 1993), as Yamoria by the Shatu Dene, and as Yamozhah among the 
Dogrib and Mountain Dene. The culture-hero Atachookay) may be the Gwich’in 
equivalent (Ingrid Kritsch, pers. com. 1996). Many of the stories of this 
culture-hero are shared by many groups, some with identical geographical 
anchoring. For example in the narratives of the giant beavers, all versions share 
the story of Yamozhah killing and stretching hides of three giant beavers on 
Bear Rock at Tulita (formerly Fort Norman). Interestingly, below Tulita the 
stories become dramatically different, an area requiring further research. Be- 
cause the mythology of this important culture hero is shared widely among the 
Dene groups of the Northwest Territories, one of the Yamoria legends was 
chosen to symbolically represent the political unity of the Dene Nation, and is 
reflected in their corporate logo (Andrews 1990, Hanks, 1997). It is also a design 
element of the Dene Cultural Institute’s new headquarters in Hay River. 

In many of the Yamozhah/Yamonia narratives, the culture-hero travels 
along existing trails. It would be interesting to map the entire corpus of 
narratives, providing perhaps a unique picture of the sacred landscape of the 
Mackenzie Valley area. It suggests that the relationship between travel, place 
and narrative is widely held among Athapaskan groups in the north. Direction 
of travel is important in narratives in other contexts (see Harwood 1976, and 
Kelly and Francis 1994). In the Dogrib story of Yamozhah and the Wolverine, 
the culture-hero travels in a southerly direction. In Mountain Dene stories, 
Yamdozhah circles the globe travelling in an easterly direction, always facing the 
sun. His brother, travels in the opposite direction, always in darkness, and 
consequently there are no stories of his travels, until they meet (Judith Wright- 
Bird, pers. com., 1996). Interestingly, while YamOzhah enacts ‘good’ deeds, his 
brother has often the opposite effect. The concept of direction of travel is 
intriguing, though its significance remains to be determined with further re- 
search. 
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Epilogue: Sacred Sites and 
Heritage Preservation 


When it comes to talking about land claims, maybe we should bring our 
people to this lake called Gots’@ka Ti (Mesa Lake). In that way the 
government will know we are in the country where peace was made. They 
will know that we are doing things the way our ancestors have done. ... 


When Chief Mohwhi drew the boundary at Treaty, he did a good job. He 
knew his people depended on the animals on the land, so he made an 
agreement for things only on the surface, but I know they discovered 
things underground after. If only he knew about gas and oil then, and if 
he made a statement saying this, then his children would be living on the 
royalties today. But he didn’t mention anything about that and so, we must 
work out those agreements today. 


Harry Simpson, June 1994, at Gots’9ka Ti, near the peace treaty site of 
Edzo and Akaitcho. 


Today in the Northwest Territories, the foreground of everyday life is 
typically grounded in a background of politics. Virtually all regions of the 
Northwest Territories are either in the throes of implementing a land claim, or 
negotiating one. Federal and territorial park agencies are negotiating land with- 
drawals, some of which contain sacred sites. Recently the Mackenzie Valley 
was opened once again for hydrocarbon exploration, and seismic research is 
proceeding vigorously. In the area claimed by the Dogrib, one of the world’s 
largest mining companies is in the process of beginning a diamond mine, this 
following on the heels of the largest staking rush in the history of Canada. One 
of the results of this was recent announcement of a “protected area strategy” for 
the NWT, to be developed by 1998. The landscape is a prime focus in these 
activities, and two traditions with different world views are negotiating its 
future. Though the natural landscape is debated in these proceedings with almost 
clinical detail, the cultural landscape is often marginalized, if debated at all. 

Present heritage legislation in the Northwest Territories has proven inade- 
quate in providing protection to special places, though this is true for many other 
jurisdictions as well (cf. Carmichael 1994, Kelley and Francis 1994, Matunga 
1994; Morphy 1993). For example, in the Northwest Territories there does not 
exist a legislative mechanism for protecting graves located outside designated 
cemeteries. Though the territorial government is planning to proceed with new 
legislation to correct this, the provision will apply only to Commissioner’s 
Lands, in some ways the equivalent of provincial crown land, but representing 
less than 1% of the land mass of the Northwest Territories. This will require 
commensurate changes to federal legislation in order to provide protection over 
the remainder of the territories. 
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Federal and territorial park agencies have been lobbying Native commu- 
nities in the north to set aside tracts of land as natural and cultural park areas; 
however, these mechanisms are designed to bring these areas to public attention, 
to foster tourism, or to meet system requirements established by park bureauc- 
racies (Matunga 1994), and because of the potential impact of tourism, they may 
be inappropriate for protecting landscapes containing sensitive sacred sites. 
However in some NWT parks, sacred sites are explicitly included, while in 
others, Native organizations have agreed to set aside park areas but have 
protected the location and knowledge of sacred sites, hoping in this way they 
will remain undisturbed. In fact, many Native groups in the north have protected 
sacred sites for many years by keeping their location secret (cf. Johnson 1994, 
Kelley and Francis 1994, Matunga 1994, Mohs 1994, Mulk 1994). During the 
consultation process for future parks, communities must be provided with 
adequate resources to research the “cost and benefits” of these options. 

In the realm of comprehensive claim negotiations, there does not exist an 
adequate precedent for protecting sites of sacred significance in the western 
NWT. In the Dene area there have been two claims completed to date: the 
Gwich'in and Sahtu final agreements. Though both of these modern treaties 
discuss heritage in general terms, there are no specific provisions for protecting 
sites of sacred significance (though the Sahtu claim does leave the question open 
ended through a provision which empowers a “Heritage Sites Working Group” 
to make recommendations to the responsible federal minister on “cultural and 
heritage sites”). Typically the claim negotiations provide for Aboriginal own- 
ership of only a fraction of traditional lands, and communities are consequently 
forced to make hard decisions as to what should be protected. Clearly, there is 
a need to alter the basis of the negotiations to respect the importance and 
significance of cultural landscapes. There are many examples from other 
jurisdictions where issues of land title and disposition have interfered with, and 
often prevented access to, traditional lands and resources (Carmichael 1994). 

Finally there needs to be a commitment from all levels of government and 
Native groups to work together toward providing for a new legislative regime 
which will recognize and protect sacred sites and cultural landscapes. Canada 
has fallen behind in this area, and as many regions experience increased 
development pressure, the urgency of this is growing. Recently UNESCO’s 
World Heritage Convention (Cleere 1995) was modified to reflect the signifi- 
cance of sacred sites and cultural landscapes. It is now incumbent on Canadian 
legislators to ensure that Canada is at the forefront of enacting cultural landscape 
legislation. Canada must be careful, however, not to appropriate the culture of 
Aboriginal people, and consequently both must work together toward a common 
goal. Aboriginal groups should be free to employ new legislation to protect those 
aspects of the landscape which are significant to them. 
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Some young people today claim that the traditional way of life is a thing 
of the past. I believe that as long as there are Do.né (the word “‘done’’, 
pronounced do.ne means “man” or “people”, and is the Dogrib equivalent 
of the Slavey word “‘dene’’), then we will not abandon the traditional way 
of life. I tell the young people to listen to what we have to say because 
then they will be able to benefit from the teachings that we are passing on 
to them. Our oral tradition, once written, will last as long as this land, and 
if they retain this information in memory they will gain from it. That is 
why we are working on the land. 


Harry Simpson, June 25, 1991, at SatsQveh (“Raven Fish Trap’’) on the 
Camsell River. 


Acknowledgements 


We are grateful to the Archaeology Programme (Prince of Wales Northern 
Heritage Centre, Department of Education Culture and Employment), Dogrib 
Treaty 11 Council, the Oral Traditions Contribution Programme (Education, 
Culture and Employment), the defunct Access To Archaeology Program (Ca- 
nadian Heritage), the Rae Lakes Co-op, and the Rae/Edzo Friendship Centre, 
who provided financial and logistical support for the research on which this 
paper is based. Without the support of many Dogrib elders who carefully, and 
patiently schooled us in the ways of knowing the landscape, this research would 
not have been possible. Massi cho. It would be inappropriate if we did not single 
out the contribution of elder Harry Simpson. Without his dedicated and patient 
teaching we would not have been able to complete this paper. Harry led us while 
we were on the land, and continues to do so with his words of wisdom. We wish 
to acknowledge, and kindly thank our colleagues (Chuck Arnold, Margaret 
Bertulli, Alan Cash, Randy Freeman, Sheila Greer, June Helm, Ingrid Kritsch, 
and Allice Legat) who assisted by editing an earlier version of the paper. We 
also thank the conference organizers (and editors of this volume) for inviting us 
to participate. The paper was originally presented under the title “On 
Yamo@zhah’s Trail: Dogrib Sacred Sites and the Politics of Heritage’. Any errors 
or Omissions remain our responsibility. 

Finally, we would like to dedicate this paper to our friend and colleague, 
Aaron Herter, who was killed in a boating accident on the North Arm of Great 
Slave Lake in September, 1996. Though Aaron contributed to the outline of the 
paper, and provided important data through his own work as a researcher with 
the Dogrib Treaty 11 Council, his tragic death prevented him from contributing 
to the final written version. Our efforts have suffered from the lack of his 
insightful commentary, and we regret that the paper will forever be much less 
than it might have been. Adieu, Aaron. 


CLAIMS, CONFLICTS AND RESOLUTIONS 317 


Thomas Andrews, John Zoe, and Aaron Herter 


References Cited 


Andrews, T.D. 1990. Yamoria’s Arrows: Stories, Place Names and the Land in Dene 
Oral Tradition. Ms. on file, National Historic Parks and Sites, Northern Initiatives, 
Parks Canada, Yellowknife. NWT. 

Andrews, T.D. and J.B. Zoe, (1997). The Jdaa Trail: Archaeology and the Dogrib 
Cultural Landscape, Northwest Territories, Canada. In G.P. Nicholas and T.D. 
Andrews (eds.), At a Crossroads: Archaeology and First Peoples in Canada. 
Vancouver: Simon Fraser University Press. 

Basso, E.B. 1978. The Enemy of Every Tribe: “Bushman” Images in Northern Atha- 
paskan Narratives. American Ethnologist 5(4):690-709. 

Basso, K. 1996. “Wisdom Sits in Places” : Landscape and Language Among the Western 
Apache. Albuquerque: University of New Mexico Press. 

Brody, H. 1981. Maps and Dreams: Indians and the British Columbia Frontier. Van- 
couver: Douglas & McIntyre. 

. 1987. The Living Arctic. Vancouver: Douglas & Mcintyre. 

Carmichael, D.L. 1994. Places of Power: Mescalero Apache Sacred Sites and Sensitive 
Areas. pp.89-98. In D.L. Carmichael, J. Hubert, B. Reeves, and A. Schanche (eds.), 
Sacred Sites, Sacred Places. One World Archaeology Series, Vol. 23. London: 
Routledge. 

Cleere, H. 1995. Cultural Landscapes as World Heritage. Conservation and Management 
of Archaeological Sites 1:63-68. 

Government of the Northwest Territories. 1993. Dene Kede, Grades K-6 Curriculum, 
Education: A Dene Perspective. Education, Culture and Employment, Education 
Development Branch. Yellowknife: GNWT. 

Gow, P. 1995. Land, People, and Paper in Western Amazonia. pp.43-62. In E. Hirsch 
and M. O’Hanlon (eds.), The Anthropology of Landscape: Perspectives on Place 
and Space. Oxford: Claredon Press. 

Hanks, C.C. (1997). Ancient Knowledge of Ancient Times: Tracing Dene Identity from 
the Late Pleistocene and Holocene. In G.P. Nicholas and T.D. Andrews (eds.), At 
a Crossroads: Archaeology and First Peoples in Canada. Vancouver: Simon Fraser 
University Press. 

Harwood, F. 1976. Myth, Memory and the Oral Tradition: Cicero in the Trobriands. 
American Anthropologist 78(4):783-96. 

Heine, M., A. Andre, I. Kritsch, and A. Cardinal. (In prep.) Gwichya Gwich’in Goog- 
wandak: The History of the Gwichya Gwich’in and of Tsiigehtchic. Tsiigehtchic: 
Gwich’in Social and Cultural Institute. 

Helm, J. 1954. Contemporary Folk Beliefs of a Slave Indian Band. Journal of American 
Folklore 67:185-198. 

. 1961. The Lynx Point People: The Dynamics of a Northern Athapaskan Band. 
Ottawa: National Museum of Canada, Bulletin No. 176. 

. 1972. The Dogrib Indians. pp 51-89. In M.G. Bicchieri (ed.), Hunters and 
Gatherers Today: A Socioeconomic Study of Eleven such Cultures in the Twentieth 
Century, New York: Holt, Reinhart and Winston. 


318 SACRED LANDS 


Dogrib Sacred Sites and the Anthropology of Travel 


. 1981. Dogrib.pp 291-309. In J. Helm (ed.), Subarctic. Handbook of North 
American Indians, Vol. 6 Washington: Smithsonian Institution. 


. 1994. Prophecy and Power Among the Dogrib Indians. Lincoln: University of 
Nebraska Press. 

Helm, J. and B. Gillespie. 1981. Dogrib Oral Tradition as History: War and Peace in the 
Late 1820s. Journal of Anthropological Research 37(1):8-27. 

Helm, J. and N.O. Lurie. 1961. The Subsistence Economy of the Dogrib Indians of Lac 
La Martre in the Mackenzie District of Northwest Territories. Ottawa: Department 
of Northern Affairs and Natural Resources. 

Hirsch, E. 1995. Introduction, Landscape: Between Place and Space.pp1-30. In E. Hirsch 
and M. O’Hanlon (eds.), The Anthropology of Landscape: Perspectives on Place 
and Space. Oxford: Claredon Press. 

Johnson, J.F.C. 1994. The Spirits of the Chugach People of Alaska are at Rest Once 
Again. pp 209-216. In D.L. Carmichael, J. Hubert, B. Reeves, and A. Schanche 
(eds.), Sacred Sites, Sacred Places. One World Archaeology Series, Vol. 23. 
London: Routledge. 

Kelley, K.B. and H. Francis. 1994. Navajo Sacred Places. Bloomington: Indiana 
University Press. 

Kritsch, I.D. and A.M.T. Andre. 1993. Gwichya Gwich’in Place Names up the Arctic 
Red River, and South of the Mackenzie River, Gwich’in Settlement Area, NWT. 
Tsiigehtchic: Gwich’in Social and Cultural Institute. 

Layton, R. 1995. Relating to the Country in the Western Desert. pp 210-231. In: E. Hirsch 
and M. O’Hanlon (eds.), The Anthropology of Landscape: Perspectives on Place 
and Space. Oxford: Claredon Press. 

Matunga, H. 1994. “Waahi Tapu”: Maori Sacred Sites. pp. 217-226. In D.L. Carmichael, 
J. Hubert, B. Reeves, and A. Schanche (eds.), Sacred Sites, Sacred Places. One 
World Archaeology Series, Vol. 23. London: Routledge. 

Mohs, G. 1994. Sto:lo Sacred Ground.pp 184-208. In D.L. Carmichael, J. Hubert, B. 
Reeves, and A. Schanche (eds.), Sacred Sites, Sacred Places. One World Archae- 
ology Series, Vol. 23,. London: Routledge. 

Moodie, D.W. and A.J.W. Catchpole. 1992. Northern Athapaskan Oral Traditions and 
the White River Volcano. Ethnohistory 39(2):148-171. 

Moore, P. and A.Wheelock. 1990. Wolverine Myths and Visions: Dene Traditions from 
Northern Alberta. Edmonton: The University of Alberta Press. 

Morphy, H. 1993. Colonialism, History and the Construction of Place: The Politics of 
Landscape in Northern Australia. pp 205-243. In B. Bender (ed.), Landscape: 
Politics and Perspectives, Oxford: Berg Publishers Ltd. 

Mulk, I. 1994. Sacrificial Places and their Meaning in Saami Society. pp 121-131. In 
D.L. Carmichael, J. Hubert, B. Reeves, and A. Schanche (eds.), Sacred Sites, Sacred 
Places. One World Archaeology Series, Vol. 23. London: Routledge. 

Nelson, R.K. 1973. Hunters of the Northern Forest: Designs for Survival Among the 
Alaskan Koyukon. Chicago: The University of Chicago Press. 

. 1983. Make Prayers to the Raven: A Koyukon View of the Northern Forest. 
Chicago: The University of Chicago Press. 


CLAIMS, CONFLICTS AND RESOLUTIONS 319 


Thomas Andrews, John Zoe, and Aaron Herter 


Riddington, R. 1988. Trail to Heaven: Knowledge and Narrative in a Northern Native 
Community. Vancouver: Douglas & McIntyre. 


320 SACRED LANDS 


Ngati Pikiao and 
the Waitangi 
Tribunal: The 
Contributions of 
the Kaituna Claim 
to Bicultural 
Partnership in 
Aotearoa New 
Zealand. 


Garth Cant’ 


The Treaty of Waitangi, signed at a number of venues between February 6th 
and September 3rd in 1840, is the foundation document for Aotearoa New 
Zealand (Orange 1987, 1995). The initial gathering of northern Jwi and Hapu 
(tribes and sub-tribes) at Waitangi on February 5th was the prototype for similar 


* — Garth Cant is a Geographer at the University of Canterbury in Christchurch, New Zealand. He 
teaches a graduate course on Land Rights in New Zealand, Australia and Canada. 
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Figure 1. Locations where the Treaty of Waitangi was negotiated and 
signed, February to September, 1840. 


gatherings at some forty venues from Kaitaia in the north, to Ruapuke Island in 
the South (Figure 1) (Orange 1987). 

The Treaty of Waitangi is a strongly bicultural document, signed by 
representatives of the British Crown and rangatira (chiefs) in the presence of 
Iwi and Hapu. Articles I and II are an interconnected pair: under article I the 
tribes invited the British Crown to exercise governorship; under article II the 
tribes retain full tribal authority over their lands, their settlements and their 
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prized material and spiritual possessions (Kawharu 1989). These articles in 
position, article III gives to Maori the same rights and responsibilities of 
citizenship as the people of England (Kawharu 1989). 

The Treaty was negotiated by Captain William Hobson on the instruction 
of the Colonial Office in London and signed with the authority of the British 
Government in 1840. For one, perhaps two, decades its intent was upheld: 
surplus lands were sold to the Crown, law and order were preserved, and 
settlement proceeded. From 1852 onwards, however, British authority was 
devolved from London to New Zealand and the partnership between Crown and 
Iwi was progressively disregarded. Land wars, confiscations, legislation and 
individualisation of title removed land from Jwi and eroded tribal authority. The 
Treaty and its promises, tenaciously retained by Maori, were lost from ‘pakeha 
memory’ from the 1850s through to the 1930s. In the face of a legal challenge 
in 1877, Chief Justice Prendergast went so far as to declare that the Treaty was 
a legal nullity with no standing in domestic law (Orange 1987). 

Maori never forgot the Treaty; they fought rearguard political and legal 
battles from the 1850s to the 1920s. The ground was laid for the recovery of 
‘pakeha memory’ in the early 1930s when the political wing of the Ratana 
Church formed a Treaty-based alliance with the Labour Party. Public opinion 
within the majority culture, in New Zealand as in Australia and Canada, began 
to shift in the 1940s with World War II and the United Nations’ Declaration of 
Human Rights. Maori resurgence was well under way, challenging concepts of 
monocultural equality from the 1960s onwards. In 1975, the Kirk-Rowling 
Labour Government moved to honour the promises made to its Maori partner 
in the 1930s: legislation was passed to set up the Treaty of Waitangi Tribunal. 

The Waitangi Tribunal, under the 1975 Act, was given powers to inves- 
tigate Maori grievances and hear claims against the Crown for actions arising 
after 1975. A decade later the Lange-Palmer Labour Government expanded the 
Tribunal’s powers to address grievances dating back to the signing of the Treaty 
in 1840 (Orange 1987, Oliver 1991, Stokes 1992, Temm 1990, Waitangi 
Tribunal 1993). 


Ngati Pikiao 


Ngati Pikiao, one of the Hapu of Te Arawa, are the resource managers and 
guardians of the Kaituna River. The domain of Te Arawa /wi extends from 
Mount Tongariro, through Lakes Rororua and Rotoiti to the Kaituna River, the 
Maketu Estuary and the Bay of Plenty Coast (Figure 2). Ngati Pikiao occupy 
the shores of Lake Rotoiti and exercise kaitiakitanga over the upper portions of 
the Kaituna River (Waitangi Tribunal 1984a). They have received the river from 
their ancestors; they manage it on behalf of the extended family of Te Arawa; 
they pass it on to future generations. The waters and banks of the river are a 
source of food and re-creation for Ngati Pikiao. Its banks provide the traditional 
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Figure 2. Locality of the Kaituna Claim. 


weaving materials for the /wi as a whole (Waitangi Tribunal 1984a; See also 
Table 1 below). 

The Kaituna River is also an important part of the larger ecological and 
social system; part of the health and unity and identity of Te Arawa. Lakes, river, 
estuary and coastline are interconnected; the health of one affects the health and 
welfare of all. Ngati Pikiao as resource managers and guardians are responsible 
for each waterbody, of Lake Rotoiti and the upper Kaituna River; they work 
alongside Ngati Whakaue, and other Hapu responsible for Lake Rotorua, and 
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Tapuika who are resource managers and guardians for the lower Kaituna and 
the Maketu Estuary (Waitangi Tribunal 1984a, Fraser 1988). 


The Actors in the Kaituna Claim 


There are four main actors in the story of the Kaituna Claim, lodged with the 
Waitangi Tribunal in January, 1978 and heard in July and October, 1984 
(Waitangi Tribunal 1984a, 1984b). Ngati Pikiao were the claimants and Rotorua 
City Council (later to become Rotorua District Council), Bay of Plenty Catch- 
ment Commission, and Ministry of Works and Development were the public 
authorities whose actions gave rise to the claim (Figure 3). 

Rotorua City Council has the responsibility for providing services and 
public utilities, including water supply and sewage disposal, for the large and 
growing city of Rotorua, located on the southern shore of Lake Rotorua. The 
Bay of Plenty Catchment Commission, in addition to environmental manage- 
ment responsibilities for a large area of the North Island, is the Regional Water 
Board which monitors and controls water use and effluent disposal throughout 
its region. The Ministry of Works and Development was the agency of central 
government which provided technical support for public works at local authority 
level and the gatekeeper for central government subsidies for public works 
carried out by local authorities such as Rotorua City. 


Rotorua 


Ngati 
Pikiao 


The Local 
Authorities 


Catchment Works and 
Board 


Figure 3. Actors in the Kaituna Claim to the Waitangi Tribunal. 
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The Story Unfolds 


Lake Rotorua is a significant national and international resource; its waters and 
its trout fisheries are a key component for the New Zealand tourist industry. The 
countryside draining into the lake is highly productive in terms of dairy farming, 
sheep and cattle farming, and exotic forestry. Rotorua City, with a resident 
population approaching 50,000 in the 1970s, is a dynamic and rapidly growing 
regional centre which provides hotel and motel accommodation for many 
overseas and domestic tourists. 

Effluent from the Rotorua City Waste Treatment Plant, along with that 
from farming, forestry and wood processing, found its way into Lake Rotorua. 
Accelerated run-off, pollution, and nutrient enrichment combined to produce 
eutrophication in the lake. By the 1960s it was widely recognized that Lake 
Rotorua was a resource at risk. Engineers from the City, the Catchment Board 
and the Ministry of Works began to search for solutions. The solution which 
best matched the world view and the training of the engineers concerned 
would involve a substantially improved wastewater treatment plant for Rotorua 
City and the construction of a pipeline which would bypass Lakes Rotorua 
and Rotoiti and discharge the treated effluent directly into the Kaituna River 
(Figure 2). 

Each of the three official actors contributed information and technical 
expertise but the Ministry of Works was the key player at the point of final 
decision making (Waitangi Tribunal 1984a). The Ministry was able to negotiate 
central government funding for a $7 to $1 subsidy, on the understanding that 
the scheme supported by the Ministry would be implemented in full by the two 
local authorities. Ngati Pikiao were not part of the consultation or the decision- 
making. The Kaituna River, it seemed, was about to suffer the same fate as Lake 
Rotorua and the Maketu Estuary; its ecology would be upset and its spiritual 
identity would be disregarded by technocrats acting in the interests of the 
majority population of the region. 

Ngati Pikiao, however, had a point of entry to the places where decisions 
were being made; one not available to by Tangata Whenua (the People of the 
Land) in earlier decades. The Treaty of Waitangi Tribunal Act had been passed 
in 1975 and Ngati Pikiao lodged their claim in January, 1978. They asked that 
the proposal for a nutrient pipeline be halted (Waitangi Tribunal 1984a). 

The Waitangi Tribunal moved cautiously; other forums had to be tested 
before they would hear the claim. The proposal required the consent of the 
Regional Water Board before it could proceed. Beyond that, Ngati Pikiao could 
appeal to the Planning Tribunal. The application for discharge rights was made 
by the City Council, and Water Board and Planning Tribunal hearings were held. 
Ngati Pikiao presented strong objections on spiritual and cultural grounds but 
these were outside the terms of reference of Board and Tribunal. The official 
players supported the project and carried the day. The Water Board resolved to 
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issue the discharge right in December 1983. Rotorua City had the authority to 
proceed with the scheme and take advantage of the $7 to $1 subsidy. This time, 
however, the door was open for Ngati Pikiao to present their case to the Waitangi 
Tribunal. The actions of the three authorities would be tested against the rights 
of Maori under the Treaty of Waitangi. 


The Evidence is Presented 


The Kaituna hearings in 1984 were held at a time when the Waitangi 
Tribunal, under the leadership of Chief Judge Edward Taihakurei Durie, was 
consolidating its mandate and exploring its way of working (Sorenson 1987, 
Temm 1990, Cant 1993). Hearings were held on Te Takinga Marae, within the 
domain of Ngati Pikiao and close to the waters in question. Evidence was 
received in Maori and in English. Substantial submissions by Professor Hugh 
Kawharu and Bishop Manu Bennett on the Treaty, and by Dr Paul McHugh on 
customary and colonial law, provided an outer framework within which the 
specific problems with the Kaituna River were addressed. 

The core of the evidence was provided by Kaumatua and Kuia, the male 
and female elders of Ngati Pikiao and Te Arawa. Their words are preserved in 
the audio archives of the Waitangi Tribunal (Waitangi Tribunal 1984b). They 
intertwine people, places, and resources and spell out a deep physical and 
Spiritual attachment to the Kaituna River, its lands and its resources. They stand 
tall in their own meeting house, unfolding their story to those who came as 
guests: Waitangi Tribunal members; Crown and Local Government; members 
of the wider public. Some spoke in Maori, some in English; they spoke with 
emotion, with tears and anger, and with humour. We listen (in translation where 
appropriate) to their words (Table 1). 

Ngati Pikiao presented their evidence at the first hearing in July. The 
Tribunal reconvened in September to hear evidence from other interested 
parties. Scientists and engineers spoke on behalf of the Rotorua District Council, 
the Bay of Plenty Catchment Commission, and Ministry of Works and Devel- 
opment. More scientific evidence was provided by the Ministry of Health, the 
Ministry of Agriculture and Fisheries, the Conservator of Wildlife, and an 
official advisory group known as the Guardians of the Rororua Lakes. Bridging 
evidence, scientific and cultural, was presented by the Commission for the 
Environment (Waitangi Tribunal, 1984a: 2-4 and 30-32). 

Two world views were represented and the Waitangi Tribunal listened 
equally to both. The specifics of the Kaituna Claim, and the wider legislative 
and bureaucratic context within which the problems arose, were fully and evenly 
set out. 

The Tribunal completed the hearings on October 12th and presented its 
findings and recommendations on November 30th (Waitangi Tribunal 1984a). 


CLAIMS, CONFLICTS AND RESOLUTIONS 327 


Garth Cant 


Table 1. A selection of the evidence provided to the 
Waitangi Tribunal by Kaumatua and Kuia, July 1984. 


Mr. Stanley Tetekura Newton (Kaumatua of Ngati Pikiao) 


“to discharge treated sewage effluent into the Kaituna River would be a 
complete disregard and an absolute desecration of the historical and the 
environmental significance, which we have for this sacred river’ (Newton, 
Tuesday 24th July, 10.50 am.) 


Mr. Tamati Wharehuia (Kaumatua of Ngati Pikiao) 


“| want to express my objection to the discharging of effluent into the Kaituna 
River... such effluent would destroy our food resources ... | cherish the 
supplies of flora down the river and the location of our urupa (cemeteries) 
along its banks... we cherish our urupa and the dear ones who lie there” 
(Wharehuia, Tuesday 24th July, 3:20 pm.) 


Mr. Te Irirangi Te Pou o Urika Tiakiawa (Kaumatua of Ngati Pikiao) 


we own this river, we have always owned it, we have never really 
surrendered ownership that authorities do as they please” (Tiakiawa, Tues- 
day 24th July, 4pm, see also Waitangi Tribunal, 1984a: 34-37.) 


Mrs. Te A Welsh (Kuia of Ngati Pikiao, speaking of her childhood on the 
Kaituna River ) “ in those days we could swim all day in beautiful, crystal 
clear, water’. (Welsh, Tuesday 24th July, 3:40 pm.) 


Mr. Mata Morehu (Kaumatua of Ngati Pikiao, speaking about the pool at Te 
Wai i Rangi near the proposed discharge point) 


“where my ancestors after returning from battle would go down to the water 
to wash and be rid of the tapu on them after the bloodshed of warfare”. 
(Morehu, Wednesday 25th July, c 12 noon. See also Waitangi Tribunal, 
1984a: 10). 


Mr. Stanley Tetekura Newton (Kaumatua of Ngati Pikiao) 


“Along the sheer cliffs of the river are many caverns and these caverns have 
been used by my ancestors in pre-European times as burial grounds for their 
dead. The more accessible have been declared Maori Reserves or Urupa 
[cemetaries], but there are many more identified on our modern maps of 
which nature has secreted into her fold of vine fern and tree”. (Newton, 
written submission E) 


Mr. Mata Morehu (adding to comments about household effluent) “ Pakeha 
have different rules... for us washing of clothes is very tapu’. 
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eA ea aE TRO TIS 
Table 1. continued 


Speaking in her role as Tutor in Weaving, Mrs. Emily Schuster, 
member of Ngati Pikiao and tutor, Maori Arts and Crafts Institute, Roturua, 
talks about the collection and preparation of materials “The only area to take 
women for fieldwork is the area alongside the Kaituna River...kiekie [forest 
plant used for weaving] is there ... it needs a natural environment.. to get the 
whiteness it has to be soaked in clear running water... the only stream we 
have is the Kaituna... Of all the universe, the earth is the only thing that can 
filter the water and make it pure... as a weaver this house [meeting house 
where men’s wood carving is complimented by women’s weaving] is not 
complete without the efforts of the women... all of our natural materials are 
from the river and the bush”. (Schuster, Wednesday 25th July, c 12.30 pm.) 


Mr. Mata Morehu member of Ngati Pikiao, (On the raureka flora found at 
Whareraureka) | 


“like the iodine plant... for stuffing food and wrapping eels in for placing them 
in the hangi (earth oven)....very delicious.” (Morchu, Wednesday 25th July, 
c 2:00pm) 


Mr. Eddie Moke member of Ngati Pikiao, (pointing towards land based 
methods of waste disposal) 


“we recommend effluent for discharge be sent instead to the Kaiangaroa 
Forest (an exotic forest) and there distributed over the trees... we don’t eat 
pine trees but we eat kahawai and koura and inanga (names three types in 
indigenous river fish)” (Moke, Thursday 26th July c 12:30 pm.) 


Mr. A Wilson (Ngati Whakaue and Chairman of Te Arawa Maori Trust Board, 
responding to a question about alternative methods of effluent disposal 
which would not clash with Maori spiritual values) 


“It is only the cost that is stopping them (the Local Government Authorities) 
from doing the proper thing with it ....in my view it should be returned to the 
soil as it is needed. They have treatment plants in China who have 800 
million (people) and they manage to look after their sewage ponds in this 
manner by drying it and taking the ingredients out and placing them back in 
the soil from whence they have come.” (Wilson, Wednesday 25th July, c 
12:30 pm.) 
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The Kaituna Report 


The Kaituna River Report is a succinct and carefully crafted document which 
lays out the Treaty foundation, then moves to address questions to do with water 
pollution and spiritual and cultural values which are significant for Ngati Pikiao 
in particular and all Jwi in general (McCan and McCan 1990, Canterbury 
Regional Council and Ngai Tahu 1992). Local problems have arisen within a 
wider legislative, bureaucratic, and decision making context. The recommen- 
dations made by the Waitangi Tribunal to Ministers of the Crown are firmly 
directed to both (Appendix 1). 

The Waitangi Tribunal makes it very clear that the policy of the Crown 
with respect to effluent discharge into the Kaituna River is contrary to the 
principles of the Treaty of Waitangi. For the Crown to allow the pipeline to 
proceed would be a clear breach of its Treaty obligations. That said, the Tribunal 
moves to avoid a win-lose situation. They identified lines of action at local and 
national levels which will provide benefits for both cultures and all parties 
involved. 


Outcomes at the Local Level 


The report makes it very clear that the pipeline should not proceed. For Rotorua 
City to pipe treated effluent and discharge it into the Kaituna River would 
contravene the spiritual and cultural values of Ngati Pikiao (Waitangi Tribunal 
1984). This established, the Tribunal directed attention to alternatives: further 
treatment of sewage before discharge into Lake Rotorua, a new discharge point 
into the waters of Sulphur Bay, or further treatment and discharge on to land 
rather than water. 

Recommendation 10.2.2 to the Minister of Works and Development took 
up the latter option and pointed towards the eventual outcome: 


That research be undertaken into the possibility of disposing of such 
effluent by discharging the same on land in a suitable and practicable 
manner instead of discharging the same into Lake Rotorua (Treaty of 
Waitangi Tribunal 1984, 33). 


The local government decision-makers moved slowly. They still preferred 
to dispose the effluent into water. Ngati Pikiao did their own research, then made 
a dramatic intervention. Stanley Newton, Ngati Pikiao Kaumatua, described it 
in these words: 


At one stage the Rotorua District Council was going to do a short cut job. 
They were going to refine the sewage at the treatment plant to maximum 
purity as defined by their water right and continue to dump that effluent 
in Lake Rotorua. Ngati Pikiao did a haka (a vigorous posture dance used 
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before battle: Cant 1993, James and Pawson 1995), before the Council 
and that dampened all of their aspirations. 


We loaded them on mini-vans and took them, engineers and all, to 
Whangamata, to see how that enterprising little town disposes of its waste 
water into nearby state forest. Levin was our next target to show them 
how waste water could be spray-irrigated onto coastal sand dunes amongst 
a very young pine forest. A similar scheme in the Bay of Islands for land 
disposal was also pointed out (Parliamentary Commissioner for the En- 
vironment 1988: 53). 


Ngati Pikiao carried the day. The research was carried out, a land-based 
alternative was designed by Rotorua District Council, and the government 
subsidy was redirected. 

The new proposal involved primary and secondary treatment of sewage 
at the Rotorua Wastewater Treatment Plant and disposal of effluent by com- 
posting and by spray irrigation (Rotorua District Council 1990). The Bay of 
Plenty Catchment Board granted the new application for discharge rights in 
1988 and the new scheme was in operation by May 1991 (Bay of Plenty 
Catchment Board 1988, Oliver 1991). Nutrients are used to increase the pro- 
ductivity of some 270 hectares of exotic forest in Whakarewarewa Forest Park 
(Bruere 1994, Plackett 1991). Watercourses and public access areas are care- 
fully screened from the spray irrigation, and discharge into Lake Rotorua no 
longer takes place. Rotorua takes pride in a project which is acceptable to both 
cultures. The Rotorua Waste Treatment Scheme is the largest and most cost-ef- 
fective land disposal scheme in New Zealand, and a prototype for similar 
schemes elsewhere (cf. Balks 1994). The processes triggered by the Waitangi 
Tribunal have been of major benefit not only to Ngati Pikiao and Te Arawa but 
also to the citizens and ratepayers of Rotorua. The local outcomes are a win-win 
situation. 


Outcomes at the National Level 


The recommendations of the Kaituna River report are equally specific about the 
responsibility of the Crown to address national issues to do with water quality 
and resource management. The Kaituna Claim, discussed here, and the Mo- 
tunui-Waitara Claim, reported the previous year provided the tribunal with a 
matching set of insights (Waitangi Tribunal 1983, 1984, James and Pawson 
1995). In each case, local environmental problems were being controlled and 
managed in ways that were detrimental to Maori, and neither legislation nor 
planning procedures provided appropriate remedies. 

In Taranaki, on the west coast of the North Island, urban industrial 
developments impacted on Te Ati Awa. The coastal reefs which provided them 
with seafood were polluted by sewage and waste products from the meat works 
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in Waitara, and threatened by large scale petro-chemical plants proposed for 
Waitara and Motunui (Reynolds 1990, James 1993, Cant 1993). The local 
configurations were different, but the results for Maori were directly compara- 
ble; neither the Fisheries Act (1908) nor the Water and Soil Conservation Act 
(1967) provided protection or remedy (Waitangi Tribunal 1983). 

Two recommendations in the Kaituna River Report directed attention to 
national issues. The first was specific to water quality and pollution: the Minister 
of Works and Development was asked to amend the Water and Soil Conserva- 
tion Act so that Regional Water Boards and Planning Tribunals could take into 
account Maori spiritual and cultural values (Appendix 1, 10.2.3). The second 
was much wider in scope: the Minister in charge of legal drafting was asked to 
address the consequences of legislation, which is in conflict with the principles 
of the Treaty of Waitangi (Appendix 1, 10.4.1). The two reports and their 
recommendations brought legislative reform firmly onto the agenda of Govern- 
ment. 

Government repositioned in 1986 and 1987, preparing the ground for a 
comprehensive process of Resource Management Law Reform (RMLR). A 
Ministry for the Environment was created, incorporating environmental and 
planning components of the former Ministry of Works and Development, and 
the two portfolios of Environment and Attorney-General were allocated to the 
Deputy Prime Minister, Geoffrey Palmer, in November 1987. The stage was set 
for a carefully structured review of all the laws governing natural and physical 
resources, environmental monitoring and town and country planning (Figure 4; 
Ministry for the Environment 1988a, 1988b). 

Extensive public consultation, involving community discussion groups, 
regional gatherings and a national freephone, provided grassroots inputs to go 
alongside commissioned research and submissions by individuals and organi- 
sations with expertise in particular areas of resource management. 

Maori as Tangata Whenua were seen as partners in the RMLR process. 
The Maruwhenua Directorate, set up within the Ministry, enabled the process 
of consultation with Jwi and Hapu, and Maori organizations and provided 
specialist advice to the Minister. The Centre for Maori Studies at Waikato 
University and the Joint Centre for Resource Management at Lincoln and 
Canterbury Universities worked closely with Maruwhenua to convene gather- 
ings which were strongly bicultural, bringing together both world views. The 
Taumutu Hui, for example, held in May 1988, brought together Maori and 
non-Maori in equal numbers: tribal leaders and young Maori graduates were 
able to address Treaty issues and share insights with researchers, lawyers and 
community leaders from non-Maori society (Hayward et al. 1988). Substantial 
inputs were made by Maori at every point of the three year RMLR process: some 
were incorporated into the Resource Management Act which was passed in 
1991; others remain to be addressed (Ministry for the Environment 1992, Nuttall 
and Ritchie 1995). 
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Figure 4. The Waitange Tribunal and the Resource Management Act: pollu- 
tion and planning; Waiora and Mahinga Kai. 


The Resource Management Act (1991) is designed to promote sustainable 
development by managing natural and physical resources in ways that enable 
people and communities to provide for their social, economic, and cultural 
well-being (Section 5). Regional Councils have primary responsibility for the 
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management of water and soil resources and the control of pollution. District 
Councils have more immediate responsibility for land use management. 

All of those with responsibility under the Act are required to take into 
account the principles of the Treaty of Waitangi (Section 8). Regional and 
District councils must recognise the relationship of Maori with land, water, 
sacred places, and other prized material and spiritual possessions (Section 6 e ) 
and have particular regard for the role of Iwi and Hapu as resource managers 
and guardians (Section 7 a). They must also consult with Tangata Whenua and 
take into account Iwi policy documents as they prepare their own policy 
documents (Section 61) and deal with applications for resource consents (Sec- 
tion 93). 

The Resource Management Act moves the nation closer to bicultural 
partnership. It gives important recognition to Maori spiritual and cultural values 
and it makes explicit links to the principles of the Treaty of Waitangi. It does 
not, however, consolidate the partnership which is implicit in the Treaty. 
Relationships between the authority of /wi and the authority of government at 
national or regional level, are not clarified. Questions on tribal control of 
resources such as water bodies, coastlines, minerals and lands are not resolved. 
These remain to be addressed in other forums: the courts; the Waitangi Tribunal; 
and direct negotiations between Crown and Jwi (Ministry for the Environment 
1992, Nuttall and Ritchie 1995). The national recommendations in the Kaituna 
Report are an important stage in a process which is ongoing. 


Conclusion 


The Waitangi Tribunal has shown an ability to work in a bicultural manner. The 
Kaituna evidence was presented in English and in Maori and both world views 
were understood and respected. As they listened to the evidence and questioned 
the expert witnesses from both cultures, members of the Tribunal actively sought 
a way forward which would meet the needs of Ngati Pikiao, the citizens and 
ratepayers of Rotorua City, and the Bay of Plenty Region. Their efforts to 
address the local problems of sewage disposal and water pollution have, by and 
large, been successful. 

The Tribunal was equally concerned to address national issues in order to 
ensure that environmental legislation and planning procedures meet the needs 
of both cultures. The findings of the Tribunal at Kaituna and Motunui (and 
subsequently at Manukau) provided momentum and substance for the process 
of Resource Management Law Reform. Maori cultural and spiritual values are 
now firmly within reference when resource management decisions are made by 
local and regional authorities. Consultation with Tangata Whenua is mandatory 
when policy documents are being prepared and applications for resource con- 
sents are being considered. This, however, poses new problems for Tangata 
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Whenua and local government alike, in that no funding has been provided for 
the consultation process to take place. 

The Resource Management Act, 1991 has not yet ensured that the princi- 
ples of partnership and the juxtaposition of British governership and Maori tribal 
authority are properly understood by local and regional authorities. The waters 
of the Kaituna River and the role of Ngati Pikiao as resource managers and 
guardians provide a very significant case in point. The waters, and the resources 
and the sacred places which were threatened by sewage pollution in the 1980s 
are now under threat from recreational tourism and white water rafting in the 
1990s. It remains to be seen if the resource management and guardian respon- 
sibilities of Hapu and Iwi is truly appreciated by the Bay of Plenty Regional 
Council and the partnership between Regional Authority and Tangata Whenua 
is affirmed by the Crown. 
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Appendix 
Kaituna Report Recommendations, 1984 


10. RECOMMENDATIONS 


We Recommend 


10.1 TO THE HONOURABLE THE MINISTER OF MAORI AFFAIRS 
THAT notice be taken of the Finding of this Tribunal that the policy of the 
Crown by which a pipeline is to be constructed to discharge effluent from 
the Rotorua District Council Waste Water Treatment Plant into the Kaituna 
River is contrary to the principles of the Treaty of Waitangi. 
10.2 TO THE HONOURABLE THE MINISTER OF WORKS AND 
DEVELOPMENT 
10.2.1 THAT the policy of the Crown by which a pipeline is to be con- 
structed to discharge effluent from the Rotorua District Cound 
Waste Water Treatment Plant into the Kaituna River be abandoned 
as being contrary to the principles of the Treaty of Waitangi, 
AND 

10.2.2 THAT research be undertaken into the possibility of disposing of 


such effluent by discharging the same on the land in a suitable and 
practical manner instead of discharging the same into Lake Rotorua, 
AND 
10.2.3 THAT the Water and Soil Conservation Act 1967 and related legis- 
lation be amended to enable Regional Water Boards and the Plan- 
ning Tribunal properly to take into account Maori spiritual and 
cultural values when considering applications for grant of water 
rights, the renewal thereof or objections to such applications. 
10.3 TO THE HONOURABLE THE MINISTER OF WORKS AND 
DEVELOPMENT 
and 
TO THE HONOURABLE THE MINISTER OF HEALTH 
10.3.1 THAT the present subsidy granted for the Kaituna River Major 
Scheme be altered to enable the Rotorua District Council to treat the 
effluent from its Waste Water Treatment Plant by a suitable biologi- 


cal or chemical stripping process without loss of that subsidy so that 
phosphorus and nitrogen can be removed from that effluent up to 


the standard required by the water right now granted permitting 
the District Council to discharge such effluent into Lake Rotorua. 
10.4 TO THE HONOURABLE THE MINISTER IN CHARGE OF THE 
PARLIAMENTARY COUNSEL'S OFFICE 
10.4.1 THAT the attention of the Chief Parliamentary Counsel and other 
appropriate officers be drawn to the Finding of this Tribunal with 
particular reference to the consequences of legislation being enacted 
that is in conflict with the principles of the Treaty of Waitangi. 
DATED at Wellington this 30th day of November 1984. 


LLG Pad af 


. Sic Gra rirec 
E.T. Durie MEMBER OF ‘THE T2i SUNAL 
Chief Jucge of the Maori 
Land Court ——e 
CHAPMAN | Cum 
33 er ee eer es 
P.B. Team % . 
MEHEER OF ¢ TREEUNAL 


THE SEAL OF 
THE WAITANGI TRISUNEL 


CLAIMS, CONFLICTS AND RESOLUTIONS 337 


